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Abstract

This article examines the institutional reliability of expert evidence in construction litiga-
tion in England and Wales. Drawing on doctrinal analysis, practitioner interviews, and
comparative evaluation of Australia, Singapore, and international arbitration, it argues
that reliability should be understood not as an ethical virtue of individual experts but as a
systemic property of evidentiary governance. Despite the procedural safeguards of Part
35 of the Civil Procedure Rules, expert independence remains undermined by adversarial
incentives, methodological inconsistency, limited judicial capacity, and weak enforcement.
Comparative models demonstrate that concurrent evidence, expert accreditation, and
structured judicial oversight can effectively realign procedural incentives with epistemic
integrity. The article proposes four interdependent reforms—accreditation, methodological
standardisation, judicial capacity-building, and feedback-based oversight—to embed relia-
bility as a procedural norm within the Technology and Construction Court. By reframing
reliability as an institutional obligation rather than a moral aspiration, the study contributes
to wider debates on evidentiary governance, procedural justice, and the regulation of
expertise in technologically complex adjudication.

Keywords: expert evidence; construction litigation; institutional reliability; comparative
civil procedure; epistemic governance; technology and construction court

1. Introduction
Expert evidence occupies a pivotal yet contested role within civil adjudication. In

construction litigation, it serves as the evidential bridge between technical complexity and
judicial reasoning, translating engineering, scheduling, and valuation data into legally
intelligible form. Within the Technology and Construction Court (TCC), expert witnesses
often exercise decisive influence over questions of causation, liability, and quantum [1,2].
Despite the procedural emphasis on impartiality under Part 35 of the Civil Procedure
Rules (CPR) [3], judicial criticism of expert performance has been frequent and severe.
Cases such as Van Oord v Dragados [4], Imperial Chemical Industries v Merit Merrell [5],
and Jones v Kaney [6] illustrate recurring concerns about adversarial bias, methodological
inconsistency, and rhetorical overreach—symptoms of systemic fragility rather than isolated
professional failure.

We contend that the reliability of expert evidence cannot be secured solely through
ethical injunctions to independence. Rather, reliability should be conceived as an institu-
tional and epistemic property—reflecting the legal system’s capacity to ensure that expert
knowledge is methodologically robust, transparent, and resistant to adversarial distortion.

Existing doctrinal frameworks treat reliability as an attribute of individual virtue,
enforced through duties of candour and potential negligence liability [7,8]. However,
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empirical evidence and comparative jurisprudence indicate that structural incentives,
procedural culture, and market conditions exert far greater influence on how experts
behave and how courts assess their work [9,10].

This study integrates doctrinal analysis, empirical interviews, and comparative legal
perspectives to examine how institutional conditions shape expert reliability in construction
litigation in England and Wales. Three interrelated challenges are identified: adversarial
distortion of expert independence, methodological inconsistency across delay and quantum
analyses, and uneven judicial scrutiny and enforcement of evidentiary standards. Compar-
ative insights from Australia, Singapore, and international arbitration reveal alternative
institutional designs—such as concurrent evidence, accreditation regimes, and structured
feedback systems—that provide regulatory pathways for strengthening expert reliability.

1.1. Research Questions

This paper addresses three principal questions:

1. How do procedural and institutional factors in England and Wales shape the reliability
of expert evidence in construction litigation?

2. How do comparative jurisdictions—Australia, Singapore, and international
arbitration—address equivalent evidentiary challenges?

3. What reforms could embed epistemic reliability within the institutional design of the
Technology and Construction Court?

1.2. Theoretical Basis

The theoretical orientation of this study is socio-legal and comparative. Drawing
on Edmond’s [9] and Jasanoff’s [11] theories of epistemic governance, we conceptualise
expert reliability as a systemic rather than moral phenomenon. This view aligns with
Mnookin et al. [10], who argue that evidentiary legitimacy depends on institutional ar-
rangements that align professional incentives with methodological integrity. Our approach
also engages procedural-justice theory [12,13], which links the fairness of adjudication to
the transparency and accountability of evidentiary processes.

From a comparative-law standpoint, the study follows the functionalist methodology
articulated by Zweigert and Kötz [14], emphasising how different legal systems respond to
similar practical problems. Australia, Singapore, and international arbitration are examined
not as cultural curiosities but as functional laboratories for testing procedural innovation.

Australia exemplifies judicially managed concurrent evidence (“hot-tubbing”) that
mitigates adversarial bias; Singapore represents a hybrid model blending common-law
procedure with state-backed accreditation of experts; and international arbitration offers a
transnational arena where evidentiary standards evolve through contractual governance
rather than statute.

Finally, the study situates its inquiry within the emerging literature on digital and
algorithmic evidence [15,16], recognising that AI-assisted methodologies introduce novel
epistemic risks requiring transparent validation. This theoretical synthesis grounds the
paper’s later reform proposals in an integrated framework of institutional reliability, proce-
dural justice, and evidentiary governance.

2. Methodology and Legal Framework
2.1. Research Design and Rationale

We adopt a mixed-methods socio-legal design integrating doctrinal, empirical, and
comparative analysis. This design reflects our premise that the reliability of expert evidence
is not solely a doctrinal construct but a socially situated practice shaped by professional
norms, procedural culture, and institutional architecture [9,12,17].
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Our doctrinal analysis draws upon Part 35 of the Civil Procedure Rules 1998 (as
amended) [3], the associated Practice Direction 35, and leading case law including Jones v
Kaney [6], Imperial Chemical Industries v Merit Merrell [5], and Van Oord v Dragados [4].
We examine how these sources define the expert’s overriding duty to the court and how
judicial expectations of independence and methodological transparency are expressed in
procedural law.

Complementing this doctrinal foundation, we conducted a qualitative empirical com-
ponent to explore how practitioners interpret and enact reliability in day-to-day litigation.
Ten semi-structured interviews were undertaken with purposively selected professionals
drawn from the main communities engaged in construction disputes—barristers, solicitors,
chartered quantity surveyors, delay analysts, and technical consultants. This combination
of doctrinal and empirical approaches enables triangulation between the normative ideals
of reliability and the lived experience of evidentiary practice.

The mixed-methods design is particularly suited to construction litigation, a domain
characterised by technical complexity and high evidentiary dependence [18]. It allows us
to connect the “black-letter” procedural framework with the socio-professional dynamics
that sustain or undermine evidentiary integrity.

2.2. Reflexivity and Research Positionality

We recognise that socio-legal inquiry requires continuous reflexivity regarding re-
searcher positionality [19]. As academic researchers with professional familiarity in UK
construction law and dispute resolution, we occupy a semi-insider position that affords
contextual insight but also potential interpretive bias. To mitigate this, we employed
peer debriefing and iterative theme validation against doctrinal findings and published
literature [17].

Reflexivity is thus embedded not as a methodological afterthought but as a substantive
safeguard ensuring that interpretive claims are grounded in verifiable legal and empirical
evidence. Our stance aligns with the socio-legal understanding of the researcher as both
observer and participant in the construction of legal meaning [20].

2.3. Legal and Institutional Context

Expert evidence in England and Wales is governed primarily by Part 35 of the Civil
Procedure Rules [3] and Practice Direction 35. Rule 35.3(1) codifies the expert’s overriding
duty to the court, superseding any obligation to the instructing party. Although this
provision embodies the ideal of epistemic neutrality, adversarial incentives and commercial
pressures often undermine it [7,13].

The abolition of expert-witness immunity in Jones v Kaney [6] aimed to strengthen
accountability by exposing negligent experts to civil liability. Yet empirical observation
suggests that this has produced limited deterrence: judicial criticism rarely translates into
sanctions, and cost orders for unreliable evidence remain exceptional [8,21].

Within the TCC, expert evidence is central to the adjudication of delay, quantum,
and design disputes. While judges possess deep legal expertise, they vary in techni-
cal literacy—particularly regarding emerging digital tools such as Building Information
Modelling (BIM) and algorithmic delay analysis [22]. This asymmetry generates what
Edmond [9] terms epistemic dependence, whereby judicial decisions rely heavily on expert
mediation of complex technical data.

Procedural mechanisms intended to mitigate adversarial distortion—joint expert
statements under r.35.12 and concurrent evidence or “hot-tubbing” under r.35.15—are
inconsistently applied and frequently resisted for strategic reasons [23]. The resulting vari-
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ability highlights a gap between procedural aspiration and institutional reality, sustaining
what Freckelton and Selby [24] describe as a persistent “culture of partisan expertise”.

2.4. Doctrinal–Empirical Integration

Our analytical framework integrates doctrinal, empirical, and comparative dimensions
to generate a composite understanding of reliability. The doctrinal strand provides a nor-
mative benchmark; the empirical strand reveals how those norms are operationalised; and
the comparative strand situates both within an international field of procedural innovation.

2.4.1. Selection of Comparative Jurisdictions

We selected Australia, Singapore, and international arbitration as comparators because
each offers distinct institutional mechanisms for governing expert evidence while sharing
common-law foundations (Table 1).

Table 1. Comparative Framework.

Dimension England & Wales Australia Singapore International
Arbitration

Legal tradition Common law Common law Hybrid common/civil Contract-based hybrid

Gatekeeping
standard CPR r.35.1–35.4 Federal Court Practice

Note GPN-EXPT Evidence Act s.47 IBA Rules Art. 5

Expert duties Duty to court
(r.35.3)

Codified and judicially
reinforced

Duty to court under r.4
(Evidence Experts Rules)

Duty to tribunal
(IBA Rules Art. 5)

Appointment Party-appointed Court-directed or
concurrent Court-accredited list Party- or

tribunal-appointed

Report contents PD 35 §§3–5 Uniform Civil
Procedure Rules Sch 7 Form E1 Annex A

Witness Statement &
CV

(IBA Art. 5(2))

Disclosure scope Limited Extensive
(data annexures) Mandatory declaration Full document

disclosure

Cross-examination Counsel-led Concurrent testimony Judicially moderated Tribunal-controlled

Cost allocation Costs follow event Judicial discretion Practice Direction 17 Tribunal
apportionment

This matrix provides a structured basis for comparing how institutional design affects evidentiary reliability.

• Australia has institutionalised concurrent evidence (“hot-tubbing”) across federal and
state courts, significantly enhancing transparency and judicial control [24].

• Singapore combines common-law adversarial procedure with regulatory licencing of
expert witnesses under its Evidence (Experts) Rules 2017, overseen by the Supreme
Court and Singapore Academy of Law [25].

• International arbitration—guided by the IBA Rules on the Taking of Evidence [26]
and CIArb Protocols [27]—provides a transnational procedural model promoting
disclosure, comparability, and professional accountability.

These jurisdictions were chosen for their functional proximity to England and Wales
and their demonstrable procedural innovations relevant to institutional reliability.

2.4.2. Integration of Empirical and Doctrinal Data

We interviewed ten professionals with direct experience in construction litigation:
four barristers and solicitors practising before the TCC, three chartered quantity surveyors
and delay analysts involved in UK and international arbitration, two technical consultants
specialising in digital forensics, and one Singapore-qualified construction lawyer. Each
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interview, lasting 45–90 min, was conducted online between 2023 and 2024, recorded with
consent, and transcribed verbatim.

A common interview guide explored four domains: (1) professional independence
and adversarial pressure; (2) methodological consistency; (3) judicial engagement with
technical evidence; and (4) cross-jurisdictional practice. Thematic analysis followed Braun
and Clarke’s [28] six-stage model, allowing inductive theme generation while anchoring
interpretation in theoretical categories of adversarial influence, methodological coherence,
and institutional accountability.

By triangulating doctrinal findings, practitioner testimony, and comparative insights,
we treat reliability as a systemic property of the evidentiary process rather than a matter
of individual virtue. This “triangulation of meaning” enhances explanatory depth and
strengthens the study’s internal validity.

2.5. Limitations of the Methodology

While the integration of multiple methods strengthens validity, the purposive and
relatively small interview sample (n = 10) limits generalisability.

Our focus on litigation before the TCC excludes arbitration and adjudication forums
that display distinct procedural cultures. Nevertheless, the findings provide an empiri-
cally grounded foundation for theorising institutional reliability and identifying reform
pathways applicable across related dispute-resolution contexts.

The qualitative design also reflects a broader epistemic orientation: our goal is not
statistical inference but the critical illumination of the institutional conditions that sustain
or compromise expert evidence in construction disputes.

3. Key Challenges Undermining Expert Reliability
Building on the doctrinal, empirical, and comparative analysis outlined above, we

identified several recurrent themes illustrating how procedural ideals diverge from eviden-
tiary practice. Despite the safeguards embedded within Part 35 of the Civil Procedure Rules,
the reliability of expert evidence in construction litigation remains structurally fragile. Our
findings reveal four interconnected challenges: adversarial distortion, methodological
inconsistency, limited judicial capacity, and weak procedural enforcement. Together, they
demonstrate that reliability functions less as an ethical attribute of individuals and more as
an institutional property of the evidentiary system.

3.1. Adversarial Distortion of Independence

Although Rule 35.3 establishes an overriding duty to the court, interviewees consis-
tently described a professional culture in which independence is undermined by adversarial
and commercial pressures. Experts are frequently chosen for their perceived alignment
with party narratives rather than their neutrality.

One participant observed that professional reputations are often “built on perceived
usefulness to the client rather than on neutrality.” This dynamic echoes Freckelton and
Selby’s [24] analysis of the “partisan-expert culture” pervasive in common-law litigation
and contrasts with Australia’s institutional emphasis on joint testimony and judicial over-
sight [29].

The removal of witness immunity in Jones v Kaney [6] sought to enhance account-
ability but has had limited behavioural impact. None of our participants were aware of
successful negligence actions against experts, suggesting that deterrence remains sym-
bolic. As Zuckerman [13] and Genn [12] observe, procedural justice cannot rely on moral
exhortation alone; it requires incentive structures that align professional independence
with procedural integrity. Within the Technology and Construction Court (TCC), the



Buildings 2025, 15, 4215 6 of 13

commercial logic of repeat instruction sustains an adversarial marketplace for expertise
that systematically erodes neutrality.

3.2. Methodological Inconsistency and Epistemic Opacity

A second challenge concerns the methodological inconsistency of expert analysis.
Participants described a “methodological free-for-all” in which delay and quantum experts
select techniques—such as as-planned versus as-built, time-impact, or measured-mile
analyses—to support client narratives. Identical data sets often yield divergent results,
compelling judges to arbitrate between incompatible analytical paradigms.

The absence of binding methodological benchmarks compounds this opacity. While
the Society of Construction Law Delay and Disruption Protocol [30] and RICS Practice
Statement on Expert Witnesses [31] encourage transparency, their non-mandatory status
weakens their influence. In contrast, Australian courts employ concurrent evidence (“hot-
tubbing”) procedures that expose methodological weaknesses through direct comparison,
while Singapore mandates full disclosure of assumptions and data under its Evidence
(Experts) Rules 2017 [25]. Without similar institutional discipline, English courts risk what
Edmond [9] describes as “epistemic laissez-faire”—a procedural tolerance of unvalidated
methodologies that privileges rhetorical fluency over analytical rigour.

3.3. Judicial Capacity and Cognitive Constraints

Reliability also depends on the judiciary’s capacity to interrogate technically complex
material. Although TCC judges possess considerable expertise in construction law, few
have formal training in data analytics, delay modelling, or digital forensics. Consequently,
they rely heavily on expert mediation of digital evidence such as Building Information
Modelling (BIM) and algorithmic delay simulations [15,22].

This dynamic generates what Edmond [9] terms “epistemic dependence,” whereby
the court must rely on knowledge it cannot independently verify.

Under cognitive pressure, decision-makers often resort to heuristics such as confidence,
fluency, or demeanour [32,33]. As one barrister noted, “The most persuasive expert, not
the most rigorous one, often prevails.” Cross-examination accentuates this distortion:
designed to test credibility rather than methodology, it rewards rhetorical agility over
evidentiary substance. Comparative evidence demonstrates that judicially moderated
concurrent evidence, as used in Australian and arbitral forums, reduces this distortion
by transforming adversarial confrontation into collaborative clarification. Encouragingly,
recent Judicial College initiatives on expert evidence training suggest growing awareness of
these cognitive constraints, though systematic technical education remains uneven across
the TCC.

3.4. Procedural Laxity and Limited Enforcement

The final challenge is the absence of consistent enforcement mechanisms within the
CPR framework. Although judges occasionally criticise experts in obiter dicta—such as
Fraser J’s remarks in Van Oord v Dragados [4] regarding “a lack of robust assistance”—such
censure has no regulatory consequence. Interviewees reported that unreliable or biased
experts often reappear in subsequent cases unchallenged.

Unlike Singapore’s licencing model or Australia’s use of judicial feedback registers,
England and Wales maintain no institutional record of expert performance. There is neither
a national registry of accredited experts nor a feedback loop connecting judicial evalua-
tion to professional accreditation. This absence of procedural memory perpetuates what
Genn [12] calls “managerial minimalism”: a case-management culture prioritising expedi-
ency over evidentiary learning. Without feedback mechanisms or post-trial accountability,
reliability remains aspirational rather than enforceable.
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3.5. Synthesis: Reliability as an Institutional Property

Across these four domains, a consistent pattern emerges. Adversarial economics,
methodological pluralism, cognitive constraints, and regulatory inertia interact to pro-
duce systemic unreliability. Expert performance is shaped not by isolated moral lapses
but by structural incentives embedded in the litigation ecosystem. As Edmond [9] and
Mnookin et al. [10] argue, evidentiary reliability depends upon institutional architectures
that integrate independence, transparency, and validation into procedural design.

Our findings support a reconceptualisation of reliability as a systemic and institutional
phenomenon. It must be cultivated through the procedural environment—via accredita-
tion, methodological standardisation, judicial training, and structured feedback—rather
than presumed as an ethical given. In the next section, we translate these findings into
a reform framework designed to institutionalise reliability through co-regulation, com-
parative adaptation, and enhanced evidentiary governance within the Technology and
Construction Court.

4. Institutional Pathways for Reform
The preceding analysis demonstrates that the reliability of expert evidence in construc-

tion litigation is not secured by professional ethics alone but by the institutional design of
evidentiary governance. Reform must therefore move beyond exhortations to impartiality
and address the structural incentives, procedural norms, and regulatory mechanisms that
shape expert conduct.

Drawing on doctrinal analysis, comparative models, and practitioner testimony, we
propose four mutually reinforcing pathways: (1) expert accreditation and co-regulation;
(2) methodological standardisation and transparency; (3) judicial capacity-building and
evidentiary literacy; and (4) post-trial feedback and data-driven oversight. Together, these
pathways aim to embed reliability as a systemic property of the Technology and Construc-
tion Court (TCC).

4.1. Expert Accreditation and Co-Regulation

The first reform priority is the creation of a national accreditation framework for
expert witnesses in construction disputes. England and Wales currently rely on voluntary
professional guidance, such as the RICS Practice Statement on Surveyors Acting as Expert
Witnesses [31], but there is no statutory or judicially endorsed system verifying competence
or independence. This laissez-faire model contrasts sharply with Singapore, where the
Evidence (Experts) Rules 2017 and Supreme Court Practice Directions 2020 establish a court-
approved registry of accredited experts. Registration requires professional qualifications,
disclosure of prior appointments, and continuing education—conditions that operationalise
impartiality through institutional design rather than moral aspiration.

We propose a Co-Regulatory Council for Expert Evidence jointly administered by the
judiciary, professional bodies (RICS, ICE, CIArb), and the Civil Justice Council. Accredi-
tation would entail (a) verification of technical credentials, (b) completion of evidentiary-
ethics training, and (c) submission to a disciplinary code aligned with CPR r.35.3. A tiered
system could differentiate between construction-specific experts (delay, quantum, engineer-
ing) and cross-disciplinary specialists (digital forensics, BIM analytics). Judicial nomination
from an accredited list would not be mandatory but would create a presumption of reliabil-
ity analogous to the court-approved expert model in Singapore.

Accreditation also facilitates data collection. Each expert’s registry profile could record
anonymised feedback from judges and parties, enabling longitudinal monitoring of perfor-
mance trends. By embedding accountability within the appointment process, co-regulation
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aligns professional self-governance with public oversight—satisfying Edmond’s [9] call for
institutional mechanisms that secure epistemic integrity through systemic design.

4.2. Methodological Standardisation and Transparency

The second reform path concerns methodological coherence. Our empirical find-
ings reveal that inconsistent analytical techniques—particularly in delay and quantum
assessment—generate epistemic opacity and adversarial manipulation. We advocate a
move toward methodological standardisation grounded in published, peer-reviewed pro-
tocols and transparent data disclosure.

Australia provides a persuasive precedent. The Federal Court Practice Note GPN-
EXPT (2016) requires experts to identify assumptions, data sources, and methodologies in a
format enabling replication. Singapore’s Form E1 Annex A mandates similar declarations.
Adapting these models, the Civil Justice Council could issue a TCC Practice Direction on
Expert Methodology, prescribing minimum standards for empirical transparency:

• Disclosure of datasets, software, and algorithms used in delay modelling;
• Explanation of any variance between competing analytical approaches;
• Statement of confidence intervals or error margins where quantification is probabilistic.

Such measures would align construction evidence with broader movements in science-
based regulation [10,34]. They would also accommodate the digital turn in evidentiary
practice, ensuring that algorithmic tools used in programme analysis meet emerging
requirements of explainability and auditability [15]. Transparency thus becomes not only
an ethical expectation but a procedural requirement anchored in replicable methodology.

To operationalise these standards, judicial case management under CPR r.35.15 could
require early case conferences at which experts jointly declare intended analytical meth-
ods. This “methodological pre-clearance” would prevent tactical selection of favourable
techniques and reduce later evidentiary conflict. Comparative experience shows that when
experts collaborate on framing the analytical architecture, cross-examination focuses on
substance rather than semantics—enhancing efficiency and reliability alike.

4.3. Judicial Capacity-Building and Evidentiary Literacy

A third reform pillar is judicial capacity. As Section 3 demonstrated, judges often face
epistemic dependence when evaluating digital or algorithmic evidence. Strengthening
evidentiary literacy is therefore essential to sustain institutional reliability.

We propose a Judicial College Module on Construction Evidence delivered annually in
partnership with technical institutions such as the Institution of Civil Engineers and RICS.

The module would integrate case-based learning on delay analysis, digital-model
validation, and concurrent-evidence management. This initiative would extend the Judicial
College’s 2023 pilot workshops on expert evidence, formalising technical training within
continuing judicial education.

Comparative evidence reinforces the efficacy of such initiatives. Australian courts
attribute the success of concurrent-evidence procedures partly to sustained judicial training
and peer-learning networks [24].

Singapore likewise integrates evidentiary workshops for judges and accredited experts
under the auspices of the Singapore Academy of Law. Similar cross-professional training
in the UK would promote shared literacy between bench and bar, reducing cognitive
asymmetry and facilitating more informed procedural discretion.

Judicial capacity-building also entails resourcing. Appointment of court scientific
advisers—used intermittently in the TCC—could be regularised for high-complexity dis-
putes involving digital or forensic data. These advisers would not determine facts but assist
the court in understanding technical submissions, functioning analogously to amicus cu-
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riae. Institutionalising such roles would enhance transparency and support the judiciary’s
interpretive independence without compromising adversarial balance.

4.4. Post-Trial Feedback and Data-Driven Oversight

The fourth reform area concerns the system’s capacity for learning. At present, Eng-
land and Wales lack mechanisms for institutional memory regarding expert performance.
Feedback is ad hoc, informal, and rarely recorded. Introducing structured post-trial evalua-
tion would convert episodic experience into regulatory intelligence.

We recommend a Judicial Feedback Protocol modelled on Australia’s Federal Court
Expert Evidence Register. After each case, the presiding judge would complete a short
confidential report evaluating the expert’s clarity, methodological transparency, and ad-
herence to duty. Aggregated data—anonymised and managed by the Co-Regulatory
Council—would inform accreditation renewal, professional development, and research.

In addition, an annual Expert Evidence Review could synthesise case-law trends,
feedback data, and practitioner surveys to identify systemic weaknesses. Publishing
these findings through the Civil Justice Council would promote transparency and con-
tinuous improvement. Over time, such feedback loops would create a virtuous cycle of
accountability and learning, transforming reliability from a static principle into a dynamic
institutional practice.

Digital technologies could enhance this oversight function. A secure, AI-assisted
registry could flag recurring procedural issues, such as inconsistent disclosure or data-
handling errors, while preserving confidentiality. This aligns with the EU Artificial Intel-
ligence Act (2024) [35] requirement for traceability and human oversight in algorithmic
decision-support systems, ensuring that technological tools augment rather than obscure
evidentiary scrutiny.

4.5. Integrative Reform: Toward Institutional Reliability

These four pathways—accreditation, methodological standardisation, judicial training,
and feedback—should not be viewed as discrete reforms but as components of an integrated
ecosystem. Each addresses a distinct vulnerability within the evidentiary chain:

• Accreditation secures the input quality of experts.
• Standardisation governs the process of analysis and disclosure.
• Capacity-building enhances the adjudicative interface.
• Feedback ensures output accountability and system learning.

Collectively, they operationalise what Edmond [9] calls epistemic governance: the
institutional alignment of expertise, procedure, and public accountability. Implementation
would not require primary legislation; rather, it could proceed through Civil Procedure
Rule amendments, Practice Directions, and inter-institutional memoranda between the
judiciary and professional bodies.

Empirical experience supports incremental reform. Interviewees emphasised that
even modest procedural adjustments—such as mandatory methodological declarations
or routine judicial feedback—would markedly improve transparency. As one practitioner
noted, “When everyone knows their work will be reviewed, independence stops being
aspirational—it becomes procedural.” This cultural shift represents the most profound
reform of all: the normalisation of reliability as a collective procedural responsibility rather
than an individual ethical virtue.

4.6. Implications for the TCC and Beyond

Implementing these reforms would strengthen the TCC’s international reputation
as a forum for technically complex disputes. By institutionalising reliability, the court



Buildings 2025, 15, 4215 10 of 13

would move closer to the procedural coherence exemplified by Singapore’s hybrid system
and Australia’s concurrent-evidence model. The reforms would also complement broader
judicial modernisation efforts, including digital-case management and AI-assisted docu-
ment review, by ensuring that evidentiary innovations remain anchored in principles of
transparency and accountability.

Beyond construction, these proposals have cross-sectoral relevance for financial, envi-
ronmental, and digital-forensics litigation, where expert testimony increasingly determines
outcomes. Embedding institutional reliability within the evidentiary framework would
thus represent a structural contribution to civil-justice reform more broadly advancing the
rule of law through procedural integrity.

4.7. Conclusions

Institutional reliability is neither accidental nor self-executing; it must be designed,
monitored, and continually renewed. The four pathways proposed here translate the
normative aspirations of CPR Part 35 into practical mechanisms of governance. Through
co-regulation, transparency, judicial literacy, and feedback, the TCC can transform expert
evidence from a site of contestation into a model of epistemic accountability. In doing
so, the English civil-justice system would reaffirm its global leadership in procedural
innovation—demonstrating that reliability, once conceived as a matter of professional
conscience, can be secured through the architecture of law itself.

5. Conclusions and Future Research Directions
This study has examined the reliability of expert evidence in construction litigation

in England and Wales through an integrated doctrinal, empirical, and comparative lens.
Our analysis shows that the current system—anchored in Part 35 of the Civil Procedure
Rules—continues to privilege adversarial logics and professional autonomy over institu-
tional accountability. Judicial expectations of independence, methodological consistency,
and transparency are often frustrated by structural incentives that reward partiality and
rhetorical skill.

By combining legal texts, practitioner insights, and comparative models from Australia,
Singapore, and international arbitration, we have reframed reliability as an institutional
rather than a moral property. The findings reveal four systemic deficits: (1) adversarial
distortion of expert independence; (2) methodological incoherence in delay and quan-
tum analysis; (3) uneven judicial capacity to evaluate complex technical material; and (4)
procedural laxity in monitoring expert performance. These deficits interact to create an
evidentiary environment in which accuracy depends more on professional culture and
commercial dynamics than on procedural safeguards.

5.1. From Ethical Virtue to Institutional Design

The reforms proposed in Section 4 respond directly to these challenges. We argue that
institutional reliability can be operationalised through four interdependent mechanisms:
accreditation, methodological standardisation, judicial capacity-building, and feedback-
based oversight. Together, these measures re-align procedural incentives with epistemic
integrity. The resulting model shifts responsibility for reliability from individual conscience
to system design—embodying what Edmond [9] terms epistemic governance.

This theoretical shift carries normative significance. It positions reliability not as an
aspirational virtue but as a procedural entitlement of the parties and the public. In this
view, the duty of the expert is matched by a reciprocal duty of the court and the profession
to sustain the institutional conditions that make impartial expertise possible. Such an
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approach resonates with contemporary movements in evidence law, where reliability is
conceived as a collective, regulable quality akin to due process or open justice [10,12].

5.2. Broader Implications

Institutionalising reliability within the Technology and Construction Court would have
implications extending beyond construction disputes. As litigation increasingly involves
digital models, algorithmic tools, and cross-disciplinary expertise, evidentiary governance
must adapt to new epistemic risks. Transparent methodologies, accredited experts, and
informed judges will be essential to maintaining public confidence in technologically
mediated adjudication.

The proposed reforms also align with wider regulatory trends. The EU Artifi-
cial Intelligence Act 2024 [35] requires traceability and human oversight of algorithmic
systems—principles equally relevant to AI-assisted evidence in court. Integrating these
standards into the TCC’s procedural framework would ensure that technological innova-
tion enhances rather than undermines accountability. In this sense, construction litigation
becomes a testbed for evidentiary reform in the digital age.

5.3. Limitations

While our mixed-methods approach enables triangulation between doctrinal princi-
ples and professional experience, its qualitative scope is necessarily limited. The interview
sample, though diverse in expertise, is not statistically representative of the construction-
law profession. Further empirical work involving judges, clients, and institutional stake-
holders would enrich understanding of how reliability is perceived and enacted across the
litigation ecosystem. Similarly, the comparative analysis, though systematic, was confined
to three jurisdictions; expanding this to include civil-law systems such as Germany or the
Netherlands could yield valuable contrasts in evidentiary regulation.

5.4. Future Research Directions

Future research should pursue three lines of inquiry.
First, quantitative mapping of expert-evidence outcomes could identify correlations

between methodological approaches, case complexity, and judicial criticism—creating an
empirical baseline for monitoring reform impact.

Second, comparative institutional ethnographies of courts employing concurrent
evidence (e.g., New South Wales, Singapore) would clarify how procedural culture interacts
with legal design.

Third, interdisciplinary collaboration with cognitive psychology and data science
could inform the development of decision-support tools that assist judges in evaluating
probabilistic or algorithmic evidence without compromising procedural fairness.

These avenues would advance a broader research agenda on institutional
epistemology—the study of how legal systems create, manage, and legitimate expert
knowledge. Such an agenda has increasing urgency as evidentiary practice becomes
entwined with digital and computational technologies.

5.5. Closing Reflection

Reliability in expert evidence cannot be legislated into existence through abstract rules;
it must be continually produced through the interaction of law, expertise, and institutional
design. By re-centring reliability as a systemic objective rather than a personal virtue,
the English civil-justice system can evolve from reactive case management to proactive
epistemic governance. The reforms proposed here—accreditation, standardisation, capacity-
building, and feedback—represent incremental yet transformative steps toward that goal.
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In sum, the pursuit of reliable expertise is inseparable from the pursuit of justice
itself. When the evidentiary foundations of judicial reasoning are sound, the legitimacy of
adjudication follows. Ensuring that soundness is not merely the task of experts or judges
but the collective responsibility of the legal system as a whole.
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