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Abstract:

Focusing on restraining Google’s anti-competitive practices, this article evaluates the
effectiveness of the European Union’s (“EU”) and South Africa’s approaches in regulating
digital markets. Exploring the role of public interest in both jurisdictions’ Competition Law,
this article asks: Is now the right time for the South African Competition Commission to mirror
the EU’s regulatory approach to tackle digital gatekeepers’ anti-competitive practices?

1. Introduction

The world economy has undergone significant transformations due to the rapid expansion of
technology and the increased presence of digital platforms.3 As of 2024, most of the
companies listed as the top 10 globally are technology companies.? These companies operate
and control various markets and provide a variety of products and services, including: search
engines, e-commerce marketplaces, personal computing, cloud computing, Al, etc.. The
United Nations has recognised digital platforms’ anti-competitive practices as a growing
threat to the platforms’ business users and end-users (consumers) across the world.?
However, Competition Law regulators worldwide face difficulties keeping up with the pace of
technological development and have had limited success combating online platforms’
imposition of competition restrictions on their business users and consumers.®

On the positive side, the EU Commission has been moving forward on both investigation
and legislation fronts. In recent years, the EU Commission launched multiple investigations
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against online gatekeepers’ anti-competitive practices, such as: Apple App Store interfering
with e-books prices;® Amazon relied on its dual-purpose role to use non-public third-party
seller data to benefit its own retail business;® Google leveraged its dominant position in
general internet search market into comparison shopping;!° and so on. In recent years,
Google was initially fined approx. €8 billion (all together) by the EU Commission for its abusive
practices—namely, Google Search (Shopping) confirmed a fine of €2.42 billion to Google;*!
Google (Android) held a fine of €4.34 billion;*? Google Search (AdSense) initially held a fine of
€1.49 billion.'3 On the legislation side, the EU Digital Markets Act (“DMA”) was enacted in
2022,'* allowing the EU Commission to further challenge online gatekeepers imposing unfair
conditions on businesses and consumers. However, given the dynamic nature of digital
markets, the EU’s approach so far is unlikely to be regarded as effective in preventing high
market concentration in the digital era.'®> As a result, Google, like all other giant technology
gatekeepers (e.g., Microsoft, Meta, Apple), has acquired substantial market power, posing a
threat to fair competition and causing significant consumer harm.1®

Similarly, countries in the Global South, such as South Africa, have also adopted a
proactive approach to tackle anti-competitive practices in digital markets.'” For example, the
South African Competition Commission (“SACC”) introduced initiatives, such as the
Competition in the Digital Economy strategy document which outlines how South African
Competition Law can be implemented to attain fair outcomes in the digital economy;*® the

7 Online gatekeepers such as Google, Apple, Amazon, Microsoft are those who facilitate an important gateway
between businesses and consumers in key areas in the digital marketplace: See the EU Commission (EC),
“Digital Markets Act: Commission designated Google as one of six ‘gatekeepers’” (EC, 2023) IP/23/4328.

8 Case AT.39847 E-Books [2013] O.). C378/14.

9 Amazon’s dual-purpose role means Amazon is a platform operator as well as a competitor to its own
platform business users: See Case COMP/AT.40462 Amazon Marketplace and Case COMP/AT.40703 Amazon —
Buy Box, Commission Decision 20/12/2022.

10 Google Search (Shopping) Case AT.39740, EU Commission Decision, [2018] O.J. (C 9/08).

11 Google Search (Shopping).

12 Google and Alphabet v. Commission (Google Android), (2022) ECLI:EU:T:2022:541.

13 Google Search (AdSense) Case AT.40411, EU Commission Decision [2020] O.J. (C 369/04). However, the fine
of €1.49bn was annulled because of lack of evidence: See Google and Alphabet v. Commission (Google AdSense
for Search), (2024) ECLI:EU:T:2024:634.

14 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on
contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828
(Digital Markets Act), 2022 O.J. (L 265).

15 D. Cahill and J. Wang, “How Excessive Pricing Jurisprudence Could Help the EU Commission Take a Big Bite
out of Apple’s Commission Fee” (2024) 8(2) European Competition and Regulatory Law Review p.92, pp.97-99.
16 See D. Cahill and J. Wang, “The Google Dilemma: As hyper-profits generation continues apace, the EU
Commission’s enforcement approach fails to deter Google from engaging in exclusionary multi-market anti-
competitive activities” (2024) European Competition Journal p.9.
https://doi.org/10.1080/17441056.2024.2440223 Accessed 21st April 2025.

17 ). Oxenham and M.J. Currie, “Recent Competition Policy Considerations in Emerging Markets: Will
Enforcement in Digital Markets Represent a Convergence or Divergence with International Competition Law
Policy?” (2022) 52(4) University of Memphis Law Review p.1053.

18 SACC, “Competition in the Digital Economy” (SACC, 2020) http://www.compcom.co.za/wp-
content/uploads/2020/09/Competition-in-the-digital-economy_7-September-2020.pdf Accessed 21st April
2025.
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Small Merger Guidelines which assists the SACC in identifying small mergers and acquisitions
in digital markets that may have avoided regulatory scrutiny.’® The SACC has also opened
market inquiries into the digital economy to address anti-competitive practices by companies
such as Google, Apple, and Booking.com,?° as well as reviewed merger cases such as
Microsoft’s merger with LinkedIn?! and Google’s acquisition of Fitbit.?

In this article, we will analyse the effects of the recent discoveries made by the SACC,
comparing these findings with those of the EU. We will explore how different views on the
role of public interest in Competition Law in South Africa and the EU shape their approaches
to regulating online gatekeepers’ anti-competitive practices, and simultaneously assess the
strengths and weaknesses of each model. Although the definition of public interest is
somewhat vague and subjective to each jurisdiction, > when discussed in relation to
Competition Law, it can be viewed as competition rules that include values extending beyond
mere efficiency enhancement.?® In South Africa, public interest is at the core of Competition
Law, promoting national economic development, particularly in historically disadvantaged
communities.?® Therefore, before analysing the effects of the recent developments and
discoveries made by the EU Commission and the SACC in its inquiries into the digital economy,
the following section will explore the significance of public interest in South African
Competition Law compared to the EU.

2. The Role of Public Interest in Competition Law: the South African Approach vs the EU
Approach

Competition Law, which is vital in ensuring competitive markets and enhancing consumer
welfare, is also essential in enabling companies to compete internationally, and thereby forms
part of their national economic development policies.?® Apart from considering the economic
efficiency criterion, it is common for countries (especially developing countries) to include
non-efficiency and social policy goals to boost local economies, such as: promoting the
development of small-scale businesses, reducing poverty, enhancing international

19 SACC, “Guidelines on Small Merger Notification” (SACC, 2022)
https://www.gov.za/sites/default/files/gcis_document/202210/47302gon2639.pdf Accessed 21st April 2025.
20 SACC, “Online Intermediation Platforms Market Inquiry” (Terms of Reference) (Draft for Public Comment)
(SACC, 2021) https://www.compcom.co.za/wp-content/uploads/2021/02/0IPMI-Draft-ToR-19-02-2021.pdf
Accessed 21st April 2025.

21 Reuters, “S.A’s Competition Commission approves Microsoft's LinkedIn deal” (Reuters, 8 November 2016)
https.//www.reuters.com/article/markets/commodities/sas-competition-commission-approves-microsofts-
linkedin-deal-idUSFWN1DBO0SL/ Accessed 21st April 2025.

22 Google LLC and Fitbit Inc (2020) 2020SEP0045
https://www.gov.za/sites/default/files/gcis_document/202110/45250gon968.pdf Accessed 21st April 2025.
23 See N. Dunne, “Public Interest and EU Competition Law” (2020) 65 Antitrust Bulletin 256.

24 Dunne, “Public Interest and EU Competition Law”.

25 SACC Department of Trade, Industry and Competition, “Revised Public Interest Guidelines Relating to
Merger Control” (SACC, 2024) p.25.

26 See E.M. Fox, “Economic Development, Poverty and Antitrust: The Other Path” (2007) 13(2) Southwestern
Journal of Law and Trade in the Americas 211.
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competitiveness, and so on.?’ In this part of the article, we will demonstrate such views by
assessing the role of public interest in South Africa’s and the EU’s Competition Law
frameworks, and illustrate how different views on public interest affect South Africa’s
Competition Law regulatory approach in the digital era.

a. How Public Interest in Competition Law is Understood in South Africa and the EU

South African Competition Law, in comparison to other jurisdictions (e.g., EU), has generally
attempted to include broader socio-economic and public interest considerations,?® instead of
purely emphasising safeguarding consumer welfare.?® While the approach of public interest
considerations taking on a crucial role has been praised by some,3° others have criticised it
for being overly protectionist and potentially hindering the advancement of free and fair
competition.3! Despite these debates, balancing public interest concerns with the need for
competition remains a key consideration in the ongoing development of regulatory
frameworks in South Africa.3? In 2018, the Competition Act (1998) was amended to extend
the scope and importance of public interest objectives to protect a particular class of
competitors within the market, such as small and medium-sized enterprises (“SMEs”).33 In
addition, public interest factors were also advanced in the abuse of dominance provisions:3*
Section 9 of the Act was amended with relation to price discrimination against “small and
medium businesses or firms controlled or owned by historically disadvantaged persons”.?®

These changes were notably made in an attempt to strengthen the SACC’s digital market
enforcement power to address the issue of concentration, and reinforce the provisions of the
Act in light of the transformations in the economy, because companies in the digital economy
are able to make new acquisitions and enter new markets with substantial ease.3® The SACC

27 N. Priscilla, “The Goals of Competition Law for a Developing Country: Finding the Best Fit” (2024) 87(1)
Tydskrif vir Hedendaagse Romeins-Hollandse Reg [Journal for Contemporary Roman-Dutch Law] 73.

28 preamble of the South African Competition Act states “[t]hat an efficient, competitive economic
environment, balancing the interests of workers, owners and consumers and focussed on development, will
benefit all South Africans.”

29 South African Competition Act 89 of 1998, Section 2.

30 A, Gerbrandy, “Rethinking Competition Law within the European Economic Constitution” (2019) 57(1)
Journal of Common Market Studies 127; 1. Lianos, “Polycentric Competition Law”, (2018) 71(1) Current Legal
Problems 161; and T. Hartzenberg, “Competition Policy and Practice in South Africa: Promoting Competition
for Development” (2006) 26(3) Northwestern Journal of International Law & Business 667.

31 . Oxenham et al., “Competition and Digital Markets: State of Play in South Africa” (2022) Journal of
European Competition Law and Practice, p.501; M.J.V. Abrenica, “Balancing Consumer Welfare and Public
Interest in Competition Law” (2018) 13(2) Asian Journal of WTO and International Health Law and Policy 443.
32D, Tshepe, Competition Commission of South Africa Commissioner, “Navigating the Future with Heads of
Authorities: Confronting emerging challenges in competition” (Speech at OECD 2025 Open Day, Paris, 26
February 2025) https://www.oecd-events.org/competition-open-day-2025/en/eventagenda Accessed 21st
April 2025.

33 South African Competition Act, section 12A(3)(c).

34 South African Competition Act, section 8.

35 South African Competition Act, section 9(1)(c) and (2).

365, Gumede and P. Manenzhe, “Competition regulation for digital markets: The South African experience”
(2023) 31 The African Journal of Information and Communication, p.9.
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has emphasised that increased intervention is needed for smaller players®’ because digital
markets are generally dynamic, and although online gatekeepers may seemingly have no
negative effects in the short-term for smaller players and consumers, this may not be true in
the long-term.38 Stating that digital markets often create structural barriers that disadvantage
smaller competitors and concentrate power in the hands of a few dominant players, SACC’s
2020 report on Competition in the Digital Economy emphasises achieving public interest goals
rather than focusing solely on traditional consumer welfare objectives.3® This approach would
require the SACC to balance both competition concerns and its public interest objectives in
order to achieve the desired outcome of a more inclusive market environment.

In comparison, EU Competition Law focuses more on “making markets work better”*° by
ensuring “a level playing field for EU businesses, while guaranteeing choice and fair pricing
for consumers”.*! To explain this EU position further, the EU Treaty on the Functioning of the
European Union (“TFEU”) identified only a couple of very limited activities of governments
that can satisfy the criteria of socio-economic and public interest considerations within TFEU
Article 101 (anti-competitive agreements) and Article 102 (abuse of dominance), such as
sustainability; 4> data protection;*® social solidarity-enhancing activities; ** etc.. The DMA
makes no change to the EU’s position,* which means, unlike South Africa, public interest
plays a very limited role in the EU in addressing companies’ anti-competitive practices in both
traditional and digital markets.*

b. Developments in the South African and EU Competition Law Arena in the Digital Era

The EU DMA establishes a set of narrowly defined objective criteria®’ for online gatekeepers
to create a fair and competitive digital environment that builds a digital level-playing field.*®

37 SACC, ‘Competition in the Digital Economy’ (version 2) (2020) (hereinafter “CDE Report”), p.65.
http://www.compcom.co.za/wp-content/uploads/2021/03/Digital-Markets-Paper-2021-002-1.pdf Accessed
21st April 2025.

38 CDE Report, p.33.

39 CDE Report, pp.49-50.

40 EC, “Competition — Making markets work better” (EU Directorate-General for Communication,

2016) https://data.europa.eu/doi/10.2775/08712 Accessed 21st April 2025.

41 EC, “Competition: Preserving and promoting fair competition practice” (2023) https://european-
union.europa.eu/priorities-and-actions/actions-topic/competition_en Accessed 21st April 2025.

42 Diego Cali & Figli Srl v. Servizi ecologici porto di Genova SpA, (1997) Case C-343/95, E.C.R. I-01547; S.
Kingston, “Competition Law in an Environmental Crisis”, (2019) 10(9) Journal of European Competition Law &
Practice 517.

43 Asnef-Equifax, (2006) Case C-238/05, E.C.R. I-11125.

4 Federacion Espafiola de Empresas de Tecnologia Sanitaria (FENIN) v. Commission, (2003) Case T-319/99,
E.C.R. 1I-357; See Dunne, “Public Interest and EU Competition Law”, pp.257-260.

4 EU DMA, Preamble paras 9 & 67.

46 D, Cahill and J. Wang, “How Competition Ideals Are Emasculated in Key Industries in China, and Pathways to
Reform” (2021) 44(3) Fordham International Law Journal, pp.616-619.

47 e.g., EU DMA, Articles 5 & 6.

48 EC, “The Digital Markets Act: ensuring fair and open digital markets” (EC, 2022)
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/digital-markets-
act-ensuring-fair-and-open-digital-markets_en Accessed 21st April 2025.
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The DMA’s objective criteria, for example, include gatekeepers that do not prevent business
users from offering the same products/services to consumers;* gatekeepers do not require
consumers or business users to use an identification service (e.g., a web browser engine or a
payment service);>° gatekeepers do not use non-publicly available data;>! gatekeepers allow,
and technically enable, the installation and effective use of third-party software applications
or software application stores using;>? gatekeepers do not treat more favourably, in ranking
and related indexing and crawling, services and products offered by the gatekeeper itself than
similar services or products of a third party.>® Nevertheless, no public interest considerations
(apart from the limited grounds of public health or public security laid down in EU law and
interpreted by the EU Court of Justice®*) have been identified in the DMA.

However, in South Africa, showcasing the strong commitment to integrating public
interest considerations into Competition Law, the SACC has underscored the necessity of
regulating dominant online platforms to prevent anti-competitive practices that hinder
smaller businesses.>> The SACC released an extensive Online Intermediation Platforms Market
Inquiry (“OIPMI”) report in 2023, which identified a range of anti-competitive practices
conducted by a number of the top online platforms currently operating in South Africa (such
as Google, Apple, Booking.com, Takealot, etc.), and subsequently recommends specific
remedial actions to address the concerns the report has identified. For example, the SACC has
championed policies that encourage fair access to digital infrastructure, ensuring that
emerging players and historically disadvantaged businesses can compete more effectively.>®
These measures embody the SACC’s broader goal of nurturing a competitive yet inclusive
digital economy that benefits both (local) businesses and consumers.

The OIPMI also highlights the role that market inquiries have as an effective tool in
addressing the identified anti-competitive outcomes that occur within digital markets. The
market inquiry was initiated due to the SACC having concerns relating to certain features of
online intermediation platforms®’, in particular the inquiry aimed to assess if the features of
certain platforms “[...] impede, distort or restrict competition; and in order to achieve the
purposes of the Act including the participation of small and medium enterprises and

49 EU DMA, Article 5(3).

0 EU DMA, Article 5(7).

51 EU DMA, Article 6(2).

52 EU DMA, Article 6(4).

53 EU DMA, Article 6(5).

5 EU DMA, Preamble para 67.

55 SACC, ‘Online Intermediation Platforms Market Inquiry’ (Final Report and Decision) (2023) (hereinafter
“OIPMI Report”), p.7. https://www.compcom.co.za/wp-content/uploads/2023/07/CC_OIPMI-Final-Report.pdf
Accessed 21st April 2025.

56 OIPMI Report, p.16.

57 See OIPMI Report, p.6: ‘Online intermediation platforms’ taken to include platforms that “facilitate
transactions between business users and consumers (or so-called “B2C” platforms) for the sale of goods,
services and software, and the scope includes eCommerce marketplaces, online classifieds and price
comparator services, software application stores and intermediated services such as accommodation, travel
and food delivery”.
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historically disadvantaged persons in these markets”.>® The aim of the inquiry further
indicates the SACC’s willingness to take into consideration public interest objectives.

To elaborate further on public interest considerations influencing competition
investigations and regulations in South Africa, this article highlights examples that illustrate
the differing approaches of the SACC and the EU Commission in addressing online
platforms/gatekeepers’ anti-competitive practices. As a gatekeeper that has had a significant
global impact and has been under scrutiny of both the SACC and the EU Commission for years,
investigations against Google will be at the core of our discussion.

3. SACC and EU Commission Actions Against Google: Similarity and Difference

The EU is commonly referred to as the leading force against big tech companies.> Yet recently,
competition agencies around the world, including the SACC, have also become increasingly
proactive in identifying and developing an approach to regulate digital markets. This section
demonstrates the recent developments and advancements achieved by the SACC against
Google, comparing it to that of the EU, and consequently illustrating instances of
convergences and divergences.

a. SACC's Public Interest Concern in Google’s Tying, Leveraging and Discriminatory Practices

Google was fined over €8 billion by the EU Commission within a 3-year period for abusing its
dominant position and adversely affecting competition, causing harm to both competitors
(e.g., business users, who rely on Google platforms to access markets), and consumers (e.g.,
end users of Google platforms). In particular, in order to increase its market share in the EU
mobile search engine market, ® Google entered into agreements with Android device
manufacturers to pre-install the Google Search app and the Google Chrome browser app into
Android devices, in order to gain access to Google Play Store. Google’s agreements
successfully helped Chrome become dominant within the mobile search engine market.®* One
may ask why mobile manufacturers accepted Google’s behaviour to reach the agreements
with Google. A key reason is: it was impossible for Android device manufacturers not to
participate in the agreements because of Google’s gatekeeper role in a further two linked
markets, namely the EU search engine market®? and the EU mobile app store market. The EU
Commission:

“takes the view that [...] it would be unrealistic not to take into consideration Google’s
dominance in general search, which magnifies the leverage that Google enjoys in

58 OIPMI Report, p.4.

59 N. Nicoli and P. losifidis, “EU digital economy competition policy: From ex-post to ex-ante. The case of
Alphabet, Amazon, Apple, and Meta” (2023) 8(1) Global Media and China 24.

80 Google Android, (2022).

51 Data generated from StatCounter https://gs.statcounter.com/browser-market-
share/mobile/worldwide/#monthly-201202-202307 Accessed 21st April 2025.

62 Google’s market share is over 90% in the EU search engine market: See Google Search (Shopping), [2018].
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concluding portfolio-based RSAs [Revenue Share Agreements] with OEMs [Original
Equipment Manufacturers] and MNOs [Mobile Network Operators].”%3

It is clear that Google was leveraging its dominance from its main market (i.e., general
search engine market) and using it in its downstream market (i.e., mobile search engine
market). Additionally, Google’s role as a gatekeeper in the EU mobile app store market further
strengthened its position, enabling it to tie the licensing for Google Play Store together with
Google Chrome browser app. Google could, therefore, request Android device manufacturers
to pre-install web browsers in order to reduce the market share of other web browsers (e.g.,
Firefox, Opera) in the mobile browsing sector. Simultaneously, Google could put the easy
option of using Chrome in front of Android device users, with the purpose of enlarging their
market share in the EU mobile search engine market and gathering more data from end users
to boost Google’s advertising revenue. Confirmed by the EU Commission in 2018, Google was
fined €4.34 billion® because of the breach of TFEU Article 102 (abuse of dominant position).
The EU Commission’s decision was upheld by the European General Court in 2022.%°

Furthermore, Google’s dominant position in the search engine market also enables
Google to influence the ranking of businesses on its platform. Given that users typically tend
to click on the top results that appear in their search queries®, it is, therefore, essential for
businesses to achieve high rankings in order to enhance visibility among consumers, since this
would drive website traffic. Google’s noticeable shift in how it displays results on its
platform—prioritising its favoured products and paid ads over organic results—has further
amplified this impact. Since the late 2000s, repeated complaints about Google prioritising its
favoured products at the top of shopping search listings to platform end users have
appeared.®” Most of the unfair listings affected small businesses, who were too small to
challenge Google. They, thereby, came together to seek the EU Commission’s support.
Subsequently, the EU Commission started investigating Google for alleged Competition Law
breaches in 2010. After years of effort, in 2017, a fine of €2.42 billion was confirmed by the
EU Commission for Google abusing its market dominance in the search engine market®®
because it unfairly presented the search results to consumers, which promoted its own
Shopping Service, by listing its favoured products at the top of search listings. The EU
Commission’s Decision was appealed by Google to the General Court, but was not upheld.®®
Google subsequently appealed the General Court’s ruling to the EU Court of Justice (“CJEU”),

83 Google Android, (2022). para.4.

64 On appeal to the General Court the fine was reduced slightly to €4.125 billion: See Google Android, (2022).
55 Google Android, (2022). The General Court’s ruling was appealed by Google and Judgment is pending:
Google and Alphabet v. Commission, [2023] O.J. (C 83/13).

66 B. Dean, “We analyzed 4 million Google Search Results: Here’s What We Learned About Organic Click
Through Rate” (Backlinko, 2023) https://backlinko.com/google-ctr-stats Accessed 21st April 2025.

57 T. Vinje, “Fairsearch urges Vestager to require effective google shopping remedies” (FairSearch, 2023)
https://fairsearch.org/ Accessed 3rd January 2025.

58 Google Search (Shopping), [2018].

5% Google and Alphabet v. Commission (Google Shopping), (2021) ECLI:EU:T:2021:763.
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which was later rejected by the CJEU in 2024.7° Such a decision aligns with the DMA provisions,
namely, that gatekeepers should not treat themselves or their favoured services/products
favourably in ranking.”!

However, the EU Commission’s fine did not make Google learn its lessons, and Google
continues to participate in anti-competitive practices, treating competitors and/or platform
business users discriminately. In 2019, Google was fined (€1.49 billion”?) again by the EU
Commission for abusing its dominant position in the EU online search advertising
intermediation market, where Google occupied over 85% of the market. 7> The EU
Commission believes that to reduce competition, as well as maintain and improve its market
share, since at least 2006, Google “forced” third-party websites to agree to unfair conditions,
such as third-party websites not being able place adverts from Google’s online search
advertising intermediation competitors (e.g., Yahoo, Microsoft) on their websites. In order to
continue business relationships with Google, third-party websites had no choice but to agree
with Google. Google’s anti-competitive conduct, without any justification, effectively limited
the third-party websites’ options for doing more business with Google’s online search
advertising intermediation competitors.

A close examination of the EU Commission’s three decisions against Google suggests that
fair competition could be restored to an extent in the relevant markets that each case relates
to. However, unlike in South Africa, where efforts have been made to enhance SMEs
participation, the EU has not taken additional steps to rectify the power imbalance between
online gatekeepers and their business users—who are also their competitors. In other words,
public interest (such as safeguarding the interest of SMEs) has played little to no role in the
EU Commission’s actions against Google. In contrast, South Africa has adopted a markedly
different approach in investigating Google’s involvement in anti-competitive practices within
the country.

For example, holding a de facto monopoly within the general search engine market and
maintaining 90% of the search activity on desktop, tablet, and mobile devices,”* the SACC
inquiry (OIPMI) found that the dominance maintained by Google Search and its business, not
only distorts competition generally, but also biases customer acquisition in favour of larger
global and leading platforms. > The inquiry thereby found that such market features
negatively impact competition for both potential entrants and existing small businesses,
especially the South African businesses (e.g., app developers) which are in competition with

70 Google and Alphabet v. Commission (Google Shopping), (2024) ECLI:EU:C:2024:726.

7LEU DMA, Article 6(5).

72 Because the General Court found the EU Commission had erred in its evidence, this fine was annulled in
Google AdSense for Search, (2024).

73 Google Search (AdSense) Case AT.40411, EU Commission Decision [2020] O.J. (C 369/04).

74 Statcounter, ‘Desk, Top, Mobile & Tablet Search Engine Market Share in South Africa - August 2023’
(Statcounter Global Stats, 2023) https://gs.statcounter.com/search-engine-market-share/desk-top-mobile-
tablet/south-africa/#yearly-2022-2022-bar Accessed 21st April 2025.

7> OIPMI Report, p.27.
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global ones. For example, South African apps struggle to compete for visibility against well-
resourced global competitors, such as apps developed by Apple and Google. Despite
generating significant revenue from South Africa, domestic developers face challenges in
search rankings and ad space due to this limited visibility.”®

To remedy this, the inquiry observed that what was needed was improved visibility and
discoverability within organic and paid results of small platforms.’”” The OIPMI provided
several remedial actions: First, for organic results, Google should implement a new platform
sites unit or carousel that displays relevant smaller South African platforms (such as travel
platforms for a travel search) for free, along with a content-rich display to enhance organic
search results.”® Secondly, Google should introduce a South African flag identifier and South
African platform search filter to help consumers easily identify and support local platforms
over global ones. Thirdly, for paid results, Google should offer R180million (approx. €9.3
million) in advertising credits to small platforms for customer acquisition, as well as free
training to optimise their advertising campaigns.’”® Finally, Google should provide R150million
(approx. €7.8 million) in training,® product support,8! and “other measures for SME and
black-owned online firms to offset the competitive disadvantages they face on Google
Search”.® Such remedial measures should promote fair competition and restore public
interest by increasing the participation of SMEs and historically disadvantaged persons, which
are core tenets of South African Competition Law.® This would ensure that the advantages
of a competitive digital economy are distributed fairly, thus addressing historical imbalances
and fostering inclusive online markets.

Moreover, the OIPMI determined that in certain categories, such as shopping and travel,
competitive distortions were exacerbated by Google’s preferential placement of its own
services in search results, 3 thereby diverting significant consumer traffic away from
competitors.®® In terms of shopping, which has already been held to distort competition by
the EU Commission, 8 and has been forbidden by the DMA,?” South Africa’s inquiry
determined that modifications should be made to Google Search to prevent self-preferencing.
Importantly, the SACC highlighted that Google must apply the measures implemented within
the EU (namely DMA) to address self-preferencing.® What this suggests is that the SACC is

76 See OIPMI Report, 71-72.

77 0IPMI Report, pp.27-28.

78 OIPMI Report, p.5 and pp.28-29.

% OIPMI Report, p.28.

80 OIPMI Report, p.5.

81 OIPMI Report, p.28.

82 0IPMI Report, p.5.

83 See L. Mincube and H. Ratshisusu, “Competition policy and black empowerment: South Africa’s path to
inclusion” (2023) 11 Journal of Antitrust Enforcement 74.

84 OIPMI Report, p.7. See also Amazon Marketplace, (2019) case.

85 OIPMI Report, p.29.

8 See the above discussion on the Google Search (Shopping), (2021) case, 9.
87 EU DMA, Article 6(5).

88 OIPMI Report, p.33.
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using the DMA as the standard that it would like to implement as well, showcasing
convergence in approaches but also that the SACC does not deem it necessary, at this point
in time, to establish its own ex-ante regulation.®’

b. The SACC’s Merger Control in Digital Markets—Google LLC and Fitbit Inc—Alighment with
the EU

The SACC has not only been active in limiting Google’s abusive practices, but has also
attempted to address concerns regarding Google’s merger activities. Even though the merger
of Google LLC and Fitbit Inc®® was classified as a small merger®! due to the low turnover and
asset value of Fitbit,%> the SACC was nevertheless concerned that the merger would directly
prevent or lessen competition in South Africa’s wrist-worn wearable devices market. Given
Android’s dominant position within the operating system for the smart-phone market, there
were concerns that Google would subsequently exclude competitors from accessing its
Android operating system, which is an essential mechanism for the functioning of third-party
smartwatch manufacturers. The SACC’s concern stemmed from Google potentially being able
to gain “an important advantage in online advertising markets and allow Google to entrench
its dominance in the market”.?® Additionally, the SACC also considered the potential
restriction or exclusion of other entrants from accessing Fitbit health data as a key factor
when assessing how Google might use that data.

The SACC later found that first, Google’s entry into the supply of wearable devices market
through this merger would “lead to the removal of Fitbit as a non-vertically-integrated
competitor in the market”;°* second, this merger would raise entry barriers for potential
competitors,®® and would only further enhance Google’s already vast dataset, which would
allow Google to reinforce its dominance in the advertising market.% In turn, the SACC
maintained that the proposed merger would highly likely create a substantial prevention or
lessening of competition.?” The SACC, therefore, confirming there were no public interest
concerns,®® approved the merger on the basis that the following conditions were satisfied for
a period of 10 years:* 1) Google ensures access to the Android OS, without charge, with the

same licence terms and conditions, and free of discrimination (i.e., availability or

85 OIPMI Report, p.117.

% Google LLC and Fitbit Inc (2020) 2020Sep0045.

91 Section 13(1)(a) of the South African Competition Act states that: “a party to a small merger is not required
to notify the Competition Commission of that merger unless the Commission required it to do so”.

92 Fitbit, a US-based company, produces wearable health devices like smartwatches, fitness trackers, and
connected scales, along with related software and services.

93 Google LLC and Fitbit Inc (2020) 2020Sep0045, para.17.

% Gumede, “Competition regulation for digital markets: The South African experience”, p.12.

% Google LLC and Fitbit Inc (2020) 2020Sep0045, para.16.

% Gumede, “Competition regulation for digital markets: The South African experience”, p.12; Google LLC and
Fitbit Inc (2020) 2020Sep0045, paras.17-18.

97 Google LLC and Fitbit Inc (2020) 2020Sep0045, para.19.

%8 Google LLC and Fitbit Inc (2020) 2020Sep0045, para.22.

% Google LLC and Fitbit Inc (2020) 2020Sep0045, pp.90-95.
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functionality) for other wrist-worn wearable competitors; 2) Google ensures that it will not
use any data collected from Fitbit in or for Google Ads, and therefore agrees to keep the data
separate and allows individuals to decide whether their measured body data was stored in
their Google or Fitbit accounts; 3) Google, provided user consent was given, would commit to
maintaining third party access to the Fitbit data without charge. The SACC’s conditions aimed
to address potential harms to competition and safeguard user interests in the long term as
well as ensuring the market participation of SMEs in South Africa by preventing barriers to
new entrants in the wearable technology and health data market. The SACC also aimed to
uphold user privacy by prohibiting Google from using sensitive health data for advertising or
related purposes. So, while the SACC stated that there were no public interest concerns in the
case, this is not entirely reflected in its decision since the conditions aimed at ensuring the
privacy and protection of users’ health data, which does incorporate public interest
considerations within the SACC’s assessment.

Similar to the decision held by the SACC, the EU Commission also investigated the merger
between Google and Fitbit, and did not oppose the merger outright since it held that the
acquisition did not impede effective competition.'%° The merger was approved by the EU
Commission based on several conditions, which were analogous to the conditions imposed
by the SACC.1°! Google, in turn, committed for a period of 10 years not to use any health data
generated for Google Ads, and to ensure that the generated health data was kept separate
from any dataset within Google. In addition, Google had to guarantee that it would present
its users with a choice to grant or deny access of certain data to other Google services. Both
of which are in line with the DMA.1%?

Although the case generally signified the start of competition authorities becoming more
interventionist to address concerns within digital markets, the Google/Fitbit merger, in
particular, has been one of the limited mergers involving GAFAM that has come under
scrutiny in South Africa.% The case highlighted the SACC’s enhanced role in proactively
enforcing Competition Law within digital markets, and the approach closely mirrored that of
the EU Commission. It is obvious that the SACC is willing, and capable, of assessing the
potential impacts of certain mergers that occur within digital markets. Since digital markets
are “dynamic, rapidly-evolving, and double- or multi-sided in nature”, % the SACC has

100 Google/Fitbit (Case COMP/M.9660) Commission Decision of 17 December 2020.

101 Google LLC and Fitbit Inc (2020) 2020Sep0045, pp.90-99; and Google/Fitbit (Case COMP/M.9660)
Commission Decision of 17 December 2020, pp. 181-223.

102 EY DMA, Art 14, states: “A gatekeeper shall inform the Commission of any intended concentration within
the meaning of Article 3 of Regulation (EC) No 139/2004, where the merging entities or the target of
concentration provide core platform services or any other services in the digital sector or enable the collection
of data, irrespective of whether it is notifiable to the Commission under that Regulation or to a competent
national competition authority under national merger rules.”

103 GAFAM refers to the five main players in the tech industry, namely Google (Alphabet), Apple, Facebook
(now Meta), Amazon and Microsoft.

104 See CDE Report, pp.45-46.

105 Gumede, “Competition regulation for digital markets: The South African experience”, p.13.
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recognised mergers may have an impact on numerous markets and have thereby imposed
conditions such as the 10-year monitoring period. This monitoring period would allow the
SACC and EU Commission to have the ability to examine and consider the impact of the
merger in other markets in the future.

Furthermore, the SACC has made additional adjustments to cater to the transactions
occurring within digital markets, by publishing the Revised Small Merger Guideline (“RSMG”)
in 2022,1% which can be perceived as a deliberate effort to alleviate concerns about
acquisitions in digital markets evading scrutiny. As a continuation and extension of the
approach taken by the SACC in the Google/Fitbit merger, the RSMG requires parties to notify
the commission of small mergers where a party within the transaction operates in one or

197 in addition to cases where the monetary thresholds are met.1% The

more digital markets,
SACC’s modifications to the merger guidelines appear to be an attempt to address the under-
enforcement of mergers that occur within digital markets. This approach further aligns with
that of the EU,? addressing the concerns regarding killer acquisitions—the acquisitions of
smaller companies by larger firms, which have the potential of becoming competitors to the

larger firms in the future.

However, although this approach is welcomed, uncertainty remains about whether the
current guidelines are sufficient to fully address the issue regarding killer acquisitions. A key
reason for the uncertainty stems from the SACC’s inability to identify,'° with reasonable
certainty, acquisitions made by larger firms that are anti-competitive. This is largely due to
the complexities that exist with identifying potential harms that may occur if the merger were
to proceed.'! One would argue, rather convincingly, that the EU commission and the SACC
were not sceptical enough of the mergers, such as the Google/Fitbit merger.*'? It is worth
noting that companies like Google have expanded rapidly, and one factor that has contributed
to this has been their acquisitions of smaller businesses that provide complementary products
or services. '3 These products and services often seamlessly integrate into the existing

106 SACC, “Guidelines on Small Merger Notification: Revised Small Merger Guideline” (SACC, 2022)
https://www.gov.za/sites/default/files/gcis_document/202210/47302gon2639.pdf Accessed 21st April 2025.
107 Oxenham, “Competition and Digital Markets: State of Play in South Africa”, p.507.

108 RSMG, p.159 specifies: the acquiring firm’s turnover or asset value alone exceeds the large merger
combined asset/turnover threshold (currently R6.6 billion); the consideration for the acquisition or investment
exceeds the target firm asset/turnover threshold for large mergers (currently R190 million); the consideration
for the acquisition of a part of the target firm is less than the R190 million threshold but effectively values the
target firm at R190 million or more.

109 EC, “Commission Guidance on the application of the referral mechanism set out in Article 22 of the Merger
Regulation to certain categories of cases” (EC, 2021) https.//eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52021XC0331(01) Accessed 21st April 2025.

110 Oxenham, “Competition and Digital Markets: State of Play in South Africa”, p.507-508.

111 Oxenham, “Competition and Digital Markets: State of Play in South Africa”, p.507.

112 See M. Bourreau et al., “Google Fitbit will monetise health data and harm consumers” (2020) 107 Centre for
Economic Policy Research 1.

113 See H. Schmidt, ‘Merger regulation in the digital economy and the forgotten goal of innovation’ (2023) 11(1)
Journal of Antitrust Enforcement 102.
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ecosystems that platforms like Google have created. The Google/Fitbit merger raises
guestions about vertical integration and market exclusion, because Competition Law
authorities are not sufficiently scrutinising these types of mergers adequately.''* The DMA
prohibits several types of exclusionary behaviour by online gatekeepers; *> however, it
remains to be seen how this will impact the necessity and extent of challenging mergers. So
far, the DMA has made no advancement in establishing measures to prevent killer
acquisitions. Although, it is essential to ensure that digital markets remain open to
competition, and any theories of harm applied to mergers should be carefully reviewed. A
greater emphasis is needed on evaluating data advantages that smaller platforms and
business users of dominant platforms provide to dominant platforms once acquired, as well
as the possible public interest concerns, such as safeguarding SMEs, that may arise from
this.116

4. Next Steps for the SACC: Assessing the Significance of the DMA

As the discussion has indicated so far, the SACC has been active in assessing the role of
Competition Law in safeguarding public interest in digital markets, especially when dealing
with gatekeepers’ abusive practices and small mergers. The OIPMI can be viewed as a useful
tool used by the SACC to proactively gain a better understanding of market dynamics in online
intermediation platforms. The remedial actions adopted within the OIPMI report aim to
provide greater visibility to smaller businesses within South Africa to acquire customers, to
compete in the market among some of the online gatekeepers, while creating a more level
playing field for SMEs using these platforms. Whether that be through Google Search or other
platforms/services, the SACC has made a significant attempt to ensure that South Africa’s
SMEs have a fair opportunity when reaching consumers.

With regards to the potential introduction of regulation within South Africa, the OIPMI
had provisionally recommended a regulation, but after gaining insight into the dynamics of
the market and business models of digital platforms, this recommendation has no longer been
deemed necessary. The OIPMI states that introduction regulation “[...] may be piecemeal and
fail to systematically address the overarching challenges of digital markets”.*'” Although the
inquiry states that the SACC is not opposed to a more comprehensive solution, such as
introducing legislation like the EU, whether that entails further regulations or adjustments to
legislation, it supports ongoing discussions and debates regarding the best approach to tackle
the challenges posed by digital markets.

114 R, Podszun, “From Competition Law to Platform Regulation - Regulatory Choices for the Digital Markets Act”
(2023) 17(1) Economics, p.5.

115 EU DMA, Articles 5-8.

116 See J.W. Lee, “Data-Driven Mergers: Is It Time to Reform EU Merger Control?” (2023) 6(1) De Lege Ferenda
103.

117 0IPMI Report, p.117.
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With this stance, the SACC leaves room to spectate the DMA’s developments. The DMA
is undoubtedly a step forward for the EU Commission to be more active and effective in
regulating gatekeepers’ practices and restoring competition in the digital economy.*® For
example, the DMA offers the EU Commission more flexibility to designate the platform as a

119 3pp developers are permitted to offer alternative payment methods to their

gatekeeper;
end users for in-app purchases (e.g., Google and Apple);*?° tying practices in digital markets
are reducing (e.g., Microsoft Teams and Offices); favourable ranking is not allowed,*?! etc..
However, the DMA also represents a lost opportunity, because the DMA’s model, which is
narrowly defining objective criteria for online gatekeepers to follow, contains weaknesses.
Firstly, the DMA fails to take consideration of how influential a merger could be in the digital
economy; secondly, anti-competitive practices cannot be tackled before the designation of
the gatekeeper position; thirdly, after being designated as a gatekeeper (such as Google'??),
the DMA only prohibits a number of anti-competitive practices that are listed primarily in
Articles 5 and 6. Taking Google (Android)?® as an example, it indicates DMA’s failure to
provide legal provisions to prevent gatekeepers’ leveraging tactics—although Google has
been designated as a gatekeeper, the DMA provides no provision to stop Google from
leveraging its dominance from their main market (e.g., the search engine market) into a
downstream market (e.g., the mobile search engine market). Therefore, one might question
whether the DMA has the potential to meaningfully transform the digital economy, effectively
addressing gatekeepers’ anti-competitive practices toward platform business users.

Taking into account both the strengths and weaknesses of the DMA, it appears that
adopting the EU DMA’s approach to ex-ante regulations is not the suitable solution for South
Africa at this time. If South Africa were to establish an ex-ante regulation, while the DMA may
be useful in providing a foundation of issues that the SACC may want to include, or possibly
learn from. However, a South African regulation must also consider the broader socio-
economic and public interest objectives that the country aims to achieve, which extend
beyond the narrower public interest scope outlined under the DMA, including those within
EU law and interpretations from the CJEU.1?* South African Competition Law regulators would
need to carefully assess how digital market regulations align with national priorities and
resources.'?> Unlike the EU’s DMA, which primarily focuses on market contestability and
fairness, South Africa would have to ensure that its own Competition Law objectives are

18T, Knapstad, “Breakups of Digital Gatekeepers under the Digital Markets Act: Three Strikes and You're
Out?”, (2023)14 Journal of European Competition Law & Practice 394.

119 Ey DMA, Article 3(8).

120 EY DMA, Article 5(7); See also G. Cass-Gottlieb, “Regulating digital platforms: why, how, and why now”,
(2023)11 Journal of Antitrust Enforcement 307.

121 EU DMA, Article 6(5).

122 gC, “Digital Markets Act: Commission designated Google as one of six ‘gatekeepers’” (EC, 2023) IP/23/4328.
123 Google Android, (2022).

124 EU DMA, Preamble paras 9 & 67.

125 0IPMI Report, p.33.
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represented in the regulatory framework, ensuring issues like digital inclusion,
127

equitable
access for historically disadvantaged persons,**’ and the promotion of SMEs within the digital

economy, are incorporated.?®

Accordingly, while it is unlikely that the DMA will be mirrored in South Africa, given its
interventionist nature, it is definitely a tool that the SACC may want to investigate and adjust,
in order to meet the needs of the South African competition regime. This can already be seen
in the OIPMI where, on several occasions, the SACC has directed digital platforms to the DMA.
Despite the fact that it may not be necessary for the SACC to implement a regulation at this
point in time, their proactive approach is proving to be effective in ensuring that Competition
Law in South Africa is able to evolve and adapt to the ever-changing landscape of digital
markets.

5. Conclusion

The article examined the EU’s approach and its effectiveness in combating Google’s anti-
competitive practices, such as tying arrangements, the leverage problem, and exclusionary
and discriminatory practices. EU investigations have laid the groundwork for the changes
brought by the DMA to effectively address anti-competitive practices by gatekeepers in the
digital economy. Whilst this article acknowledges that the DMA has brought positive
advancements in regulating the digital economy in the EU, the DMA is also argued to be a lost
opportunity. Firstly, online platforms' anti-competitive practices can only be tackled when the
platforms are designated as gatekeepers. Secondly, the DMA’s narrow definition of objective
criteria limits the scope of prohibited conduct. Thirdly, the DMA fails to improve its merger
provisions to prevent killer acquisitions. So, whilst being a step forward in regulating
gatekeepers in the digital economy, significant gaps remain within the ex-ante regulation.

Furthermore, this article compared the findings of the SACC with those of the EU,
ultimately assessing the approaches taken in both jurisdictions in light of the public interest
consideration’s role in Competition Law and assessing whether South Africa would benefit
from adopting ex-ante regulation similar to that of the EU. In general, South African
competition law has increasingly been informed by broader socio-economic and public
considerations. The amendments to the Competition Act in 2018 further broadened the scope
and prominence of public interest objectives, including the ability of SMEs, controlled by
historically disadvantaged persons, to effectively enter, participate in, or expand within the
market. 2° This has elevated these objectives to the same status as competition

126 OIPMI Report, p.70.
127 0IPMI Report, p.14.
128 OIPMI Report, p.20.
129 South African Competition Act, section 12A(3)(c).
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considerations, *® and we are now seeing that digital markets are not exempt from the

objectives being pursued by the SACC.

The SACC has altered existing Competition Law tools (e.g., RSMG) in order to ensure that
the mechanisms in place for the commission are suitable for the digital economy. In addition,
the OIPMI has provided focused and specific recommendations on how to address the
dynamic market considerations that exist among online intermediation platforms (e.g.,
Google). These recommendations provide a solid basis for ensuring that concerns specific to
South Africa are effectively addressed—enabling the SACC to understand how these
platforms function not only on a larger scale but also on a more focused scale. Thereby
providing an opportunity to examine digital platforms' impact on South African consumers
and small business owners. Recognising the potential of digital markets to rectify historical
economic exclusion and foster a more inclusive economy, the SACC’s approach, particularly
evident in the OIPMI, goes beyond traditional competition concerns to proactively address
public interest objectives.

Within this context, the article presents a persuasive argument that mirroring the EU
DMA to tackle technology giants’ anti-competitive conduct is not the appropriate approach
for South Africa. Even though the DMA is welcomed and signifies a crucial step in proactively
attempting to regulate and ensure sufficient enforcement in digital markets, it is clear that
substantial gaps remain within the DMA. Given the developments and advancements in the
South African competition regime in recent years, it is evident that it is capable of adapting
to address the concerns presented in digital markets. The article highlights that the markets
in South Africa have their own characteristics and, therefore, present unique challenges,
subsequently making the aims of the SACC distinct from those of the EU. As a result, if the
SACC were to consider establishing an ex-ante regulation in the future, it would need to
account for South Africa’s unique legal, economic, and social realities to ensure that public
interest is effectively safeguarded in the digital economy.

130 Oxenham, “Competition and Digital Markets: State of Play in South Africa”, p.501.
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