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Abstract

Conscientious objection (CO) in healthcare, already much-discussed in academic literature, is
to the fore again in light of proposals to legalise ‘assisted dying’ in the United Kingdom. The
European Court of Human Rights (ECtHR) has rarely considered the issue, but what
jurisprudence there is clearly indicates that there is no right to CO for health professionals
under Article 9 as currently understood. A right to military CO is now established under
Article 9, however, and this chapter proposes (i) that this right can be understood as a ‘right
to refuse to kill’, and (ii) that the ECtHR should extend it to health professionals in a very
restricted range of contexts. It is argued here that theorising CO to assisted dying as a ‘right
to refuse to kill’ could provide human rights protection where none currently exists, and could

also facilitate better understanding of issues like ‘indirect involvement” and “effective referral’.

Keywords: Conscientious Objection; Article 9 ECHR; Healthcare; ‘Assisted Dying’; Military
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5.1 PROLOGUE

In Tavistock Square Gardens in central London, opposite the headquarters of the British
Medical Association (BMA), there is a memorial stone inscribed with the words: “To all those
who have established and are maintaining the right to refuse to kill — their foresight and
courage give us hope’. The stone was dedicated on May 15, 1994 (International Conscientious
Objectors’” Day) ‘to commemorate men and women conscientious objectors to military

service’. The site has become the focal point of a National Alternative Remembrance
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Ceremony held every November, and of annual ceremonies marking International
Conscientious Objectors’ Day in May. Passing the stone often on my way to and from meetings
at BMA House in the 2010s, I was prompted to reflect on the idea of a ‘right to refuse to kill’
as a legal right, and to wonder why the idea of such a right has not received any real
consideration in the healthcare context, despite a burgeoning academic literature on
conscientious objection in healthcare. In this chapter I explore whether human rights law
could support a ‘right to refuse to kill” for healthcare workers, and what the impact of

recognising such a right might be.

5.2 INTRODUCTION

As Valero has observed recently, ‘[freedom] of conscience and conscientious objection,
particularly in healthcare contexts, are back on the European human rights agenda.”” This
‘rekindled interest’? has been prompted primarily by the introduction of new “assisted dying”*
laws in some countries, and attempts to change the law in others, including the United
Kingdom.* In this chapter, I ask whether health professionals have a right to refuse to kill their
patients. This may seem like a sensational or even alarming question to pose, but — particularly
in light of the “assisted dying’ proposals before various British legislatures at the moment, and
in light of what I will argue is the inadequacy of protection for conscience in these proposals
—itis an urgent one.

Active steps to cause a patient’s death are currently unlawful throughout the United

Kingdom (UK),’ but some lawful practices involve ‘letting a patient die’. It is lawful to remove

1 Maria José Valero, ‘Freedom of Conscience of Healthcare Professionals and Conscientious Objection in the
European Court of Human Rights’ [2022] 13(6) Religions 558, 558.

2 |bid.

3 The term ‘assisted dying’ is widely used in political and academic debates as a supposed umbrella term
covering both assisted suicide and euthanasia. Some commentators point out that it is a misleading term that
(by design or misfortune) conflates these practices with others which are already legal and which do not
involve deliberate killing: for example, palliative sedation, treatment administered under the doctrine of
double effect, and the refusal / withdrawal of life-sustaining treatment. In this chapter, for the sake of
accuracy, | will use ‘assisted dying’ to refer to the legislative proposals and more specific terms when
discussing particular practices.

4Valero (n 1) 558.

5 Euthanasia falls within the common law of homicide throughout the UK. Assisted suicide is a statutory crime
in England and Wales under section 2 of the Suicide Act 1961 and in Northern Ireland under section 13 of the
Criminal Justice (Northern Ireland) Act 1966, and it may (if it amounts to ‘causing the patient’s death’)
constitute the crime of culpable homicide in Scotland.
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life-sustaining treatment —in the form of artificial ventilation, or artificially-delivered nutrition
and/or hydration — from a patient who lacks capacity, if such treatment is deemed no longer
to be in the patient’s best interests.® It is not only lawful but obligatory for health professionals
to respect the decision of a competent patient to forego or discontinue treatment, including
when the patient’s death will result.” It is lawful, under the ‘doctrine of double effect’, for a
doctor to administer pain-relieving medication in a dose that hastens the death of a dying
patient, provided that the doctor is not “aiming to kill’, but to relieve suffering.? In such cases,
the hastening of death is an unsought, secondary (“double’) effect.

Soon, however, practices may become lawful in various British jurisdictions that do
involve the deliberate ending of patients’ lives. The Jersey States Assembly has recently voted
to legalise assisted suicide, and there are plans to introduce legislation by the end of 2025 to
establish an service on the island, with assisted suicide potentially being available to Jersey
residents as soon as 2027.° Assisted suicide will also become lawful on the Isle of Man soon,
draft legislation having passed that jurisdiction’s lower legislative house; the upper house has
the power to amend the legislation, but not to vote it down. At the time of writing, the Assisted
Dying for Terminally Il Adults (Scotland) Bill (‘the McArthur Bill"),’® which would legalise
assisted suicide, is under consideration by the Health, Social Care and Sport at Holyrood; and
two assisted suicide bills are currently before the United Kingdom Parliament — Lord
Falconer’s Assisted Dying for Terminally Il Adults Bill in the House of Lords," and Kim
Leadbeater MP’s Terminally Ill Adults (End of Life) Bill in the House of Commons (‘the
Leadbeater Bill").1?

Against this background, the question of conscientious objection (CO)** by health

professionals comes into sharp focus. Assisted suicide is a deeply controversial issue, as the

6 Airedale NHS Trust v Bland [1993] AC 789; An NHS Trust v Y [2018] UKSC 46; Mental Capacity Act 1983.

7 Ms B v An NHS Hospital Trust [2002] EWHC 429 (Fam).

8 R v Adams [1957] Crim LR 365.

% Harriet Sherwood, ‘Jersey approves plans to allow assisted ying for terminally ill adults’ The Guardian
(London, 22 May 2024) <https://www.theguardian.com/society/article/2024/may/22/jersey-approves-plans-
assisted-dying-terminally-ill-adult-residents> accessed 22 November 2024.

10.5p Bill 46 Assisted Dying for Terminally Ill Adults (Scotland) Bill [as introduced] Session 6 (2024). (‘Assisted
Dying for Terminally Ill Adults (Scotland) Bill’.)

11 Assisted Dying for Terminally Ill Adults HL Bill (2024—25) 7.

12 Terminally Ill Adults (End of Life) HC Bill (2024—25) [12]. (‘Terminally Ill Adults (End of Life) Bill’.)

13 Some writers use the term ‘conscientious objection’ to refer not to the act of opting out or seeking to opt
out of performing a particular practice, but rather to the psychological state of disapproval or disagreement
that motivates such an act. They use ‘conscientious refusal’ to refer to the act itself. See, e.g., Michael
Robinson and Jeffrey Byrnes, ‘Some desiderata for a taxonomy of conscientious objection in health care: A

3
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public debate around all of these legislative proposals continues to demonstrate, and that
controversy persists within the health professions just as it does in the rest of society.!* There
is a diversity of attitudes among health professionals both on the question of whether assisted
suicide should be legalised at all, and on whether individual professionals would wish to be
involved in providing it, were doing so to become lawful.!>

All but two of the Bills on assisted suicide or euthanasia that have come before British
legislatures have included conscience provisions. The two exceptions were bills introduced to
the Scottish Parliament in 2010'° and 2013 respectively; conscience clauses were not included
in those, because although Holyrood has the power to legislate on assisted suicide (health and
justice being devolved matters), it has no authority to legislate on professional conscience
(regulation of the health professions being reserved to Westminster).’® Nevertheless, it was
acknowledged by the bills” promoters that some provision for conscience would need to be
made, and had either of the bills passed Stage 1, the matter would have been pursued with
the relevant UK authorities.?

The inclusion of a conscience provision in the current Scottish bill is controversial: as
things stand, the provision is outside the Parliament’s legislative competence, and were the
bill to pass without the relevant permission being granted by UK authorities, the provision
would simply fail to take effect, meaning that assisted suicide would be legalised in Scotland
with no protection for conscientious objectors. I have surmised elsewhere that the inclusion of
an ineffective clause on the face of the bill is an exercise in optics, aimed at reassuring
professionals and their representative bodies in order to avoid damaging opposition to the

bill.?** As things stand, however, such reassurance cannot be relied upon.

reply to Gamble and Saad’ (2023) 18(2) Clinical Ethics 165. While acknowledging that such a terminological
distinction can sensibly be made, | will use the term ‘conscientious objection’ (abbreviated to ‘CQO’) to refer to
practice of opting out, as this is standard terminology in the human rights literature.

14 Matthew Limb, ‘Assisted dying: Doctors told they can voice personal opinions, as landmark bill is introduced’
[2024] British Medical Journal 387.

15 British Medical Association, BMA Survey on Physician-Assisted Dying: Research Report (Kantar, Public
Division, 2020).

16 Sp Bill 38 End of Life Assistance (Scotland) Bill [as introduced] Session 3 (2010).

17.5p Bill 40 Assisted Suicide (Scotland) Bill [as introduced] Session 4 (2013).

18 Scotland Act 1998.

1% An earlier Scottish proposal for a ‘Dying With Dignity Bill’ in 2007 did not garner sufficient support to be
introduced to Parliament, but the consultation paper had expressed an intention to make provision for
professional conscience.

20 Mary Neal, ““Protection” for conscience in the assisted dying bill —a wing and a prayer, or smoke and
mirrors?’ [2024] Scottish Legal News < https://www.scottishlegal.com/articles/mary-neal-protection-for-
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In the remainder of this chapter, taking ongoing efforts to legalise assisted suicide in
England, Wales, and Scotland as the primary context for discussion, I begin by outlining the
protection for health professionals’ conscience rights currently available under UK domestic
law (Section 5.3) and raising concerns about the protection currently being offered to health
professionals who would wish to conscientiously object to assisted suicide (Section 5.4). I then
review three contexts in which CO has been considered under Article 9 ECHR, asking whether
Article 9 might provide any additional protection to health professionals who conscientiously
object (Section 5.5). From there, I go on to discuss the right to military CO under international
human rights law (Section 5.6) and argue that it can be understood as a ‘right to refuse to kill’
(Section 5.7). Next, I argue that it would be coherent to recognise such a right in the healthcare
context too, suggesting what such a right would add — both practically and theoretically — to
the accommodation for conscience that already exists, and considering the scope of the right
(Section 5.8). I conclude that a ‘right to refuse to kill’ for health professionals would be a

valuable addition to the law relating to CO in healthcare (Section 5.9).

5.3 CONSCIENTIOUS OBJECTION IN HEALTHCARE: UK DOMESTIC LAW AND GUIDANCE

‘Conscience’ refers to the individual’s sense of moral right and wrong: their judgement
regarding what amounts to right action, and what amounts to wrongdoing. Deriving from
this faculty, the practice of conscientious objection (CO) — in contrast with the more abstract
‘freedom of conscience’ — is a refusal to carry out an action or actions that an individual
believes would be morally wrong. The idea of CO presupposes that there is an expectation
that the individual will carry out the objected action(s); CO is sometimes described as a “shield’
against this expectation.? In the employment context, conscientious objection is often framed
in terms of a conflict between professional obligations/duties, and personal beliefs.??

An employee may occasionally seek to avoid a particular task for reasons that are

unconnected with personal beliefs about right and wrong. They may refuse to perform a task

conscience-in-the-assisted-dying-bill-a-wing-and-a-prayer-or-smoke-and-mirrors> accessed 22 November
2024.

21 See, for example, Bernard Dickens, ‘Conscientious Objection: A Shield or a Sword?’ in Sheila A. M.
McLean (ed) First Do No Harm: Law, Ethics and Healthcare (Ashgate, 2006).

22 For example, in Julian Savulescu, ‘Conscientious objection in medicine’ [2006] 332 (7536) British Medical
Journal 294.
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in the course of official or unofficial industrial action, for example, or because of disputes
about the scope of their duties, or because of concern about their competence to carry it out.?
They may seek to be excused from a particular task out of concern about the potential
emotional impact of involvement,? or because their personal circumstances would render the
task unduly difficult for them (a nurse or midwife who has recently suffered a pregnancy loss,
for example, may ask not to have to deal with patients experiencing similar losses).
Alternatively, an employee may wish to avoid a task because they regard it as menial,
distasteful, or insufficiently lucrative;? or because it is controversial and they fear reputational
damage and/or harassment.?

Such refusals can be contrasted with conscientious objection, which is always based on
a personal belief about right and wrong that is sufficiently strongly-held to implicate the

person’s “moral integrity’; their sense of who they are as a moral being. As Brock has put it,

Deeply held and important moral judgments of conscience constitute the central bases
of individuals” moral integrity; they define who, at least morally speaking, the
individual is, what she stands for, what is the central moral core of her character.
Maintaining her moral integrity then requires that she not violate her moral
commitments and gives others reason to respect her doing so, not because those
commitments must be true or justified, but because the maintenance of moral integrity

is an important value, central to one’s status as a moral person.?”

The beliefs that form the basis for a CO may be religious or secular in origin, and they may
refer either to the individual’s private morality or to their interpretation of the requirements

of professional ethics,? or to both. The essence of CO, however, is that an employee objects to

23 Marie-Eve Bouthillier and Lucie Opatrny, ‘A qualitative study of physicians’ conscientious objections to
medical aid in dying’ [2019] 33(9) Palliative Medicine 1212.

2 |bid.

5 Christopher Meyers and Robert D Woods, ‘An obligation to provide abortion services: What happens when
physicians refuse?’ [1996] 22 (2) Journal of Medical Ethics 115.

% |bid.

27 Dan W. Brock, ‘Conscientious Refusal by Physicians and Pharmacists: Who Is Obligated to Do What, and
Why?’ [2008] 29 Theoretical Medicine and Bioethics 187, 189.

28 Michal Pruski, ‘Professional objections and healthcare: More than a case of conscience’ [2019] 35(3) Ethics
and Medicine 149.
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complying with a particular professional demand or expectation because they understand it
as incompatible with a moral commitment that it would harm them to violate.

In the UK, CO is provided for in statute, contractual rights, and professional guidance;
however it is important to understand that only statute and contract are sources of legally-
enforceable rights. There are only two statutory conscience clauses currently in force in the
UK: section 4 of the Abortion Act 1967, which provides a right to opt out of direct, hands-on
involvement in abortion in non-emergency situations, and section 38 of the Human
Fertilisation and Embryology Act 1990, which exempts anyone with a CO from having any
duty to participate in any activity governed by that Act. As mentioned already, all of the
current UK proposals to legalise ‘assisted dying’ include opt-out clauses, meaning that
additional statutory provisions covering CO are likely to come into force in the UK if and
when any of these proposals succeeds.

General practitioners are not covered by section 4,% but they have a contractual right
to opt out of providing certain services, including abortion (including post-abortion care) and
emergency contraception.® A contractual right is also a legal right, but its terms can be varied
by the contracting parties, making it more vulnerable than a statutory right, the terms of which
can only be varied by a parliamentary process (though, of course, the meaning of a statutory
provision can also be affected by judicial interpretation).

In addition to the limited statutory and contractual conscience rights in the UK,
various professional ethics guidance documents discuss CO without specifying particular
procedures or practice areas. The General Medical Council (GMC) guidance document
Personal beliefs and medical practice, for example, states that doctors ‘may choose to opt out of
providing a particular procedure because of your personal beliefs or values, as long as this
does not result in direct or indirect discrimination against, or harassment of, individuals

patients or groups of patients.”*® However, although this might imply a general freedom for

2 R v Salford Health Authority, Ex p Janaway [1989] AC 537, 572 (Lord Keith); Greater Glasgow Health Board v
Doogan [2014] UKSC 68 [36] (Lady Hale).

30 |n England, the source of this right is the NHS England Standard General Medical Services Contract 2015/16,
in which paragraph 9.3.1. (d) covers emergency contraception, and paragraph 9.7.1. (c) covers abortion. In
Scotland, the National Health Service (General Medical Services Contracts) (Scotland) Regulations 2018
Schedule 1 provides for a GP’s right to opt out emergency contraception (paragraph 3 (2)(d)); abortion
(paragraph 3(2)(e)); and abortion aftercare (paragraph 7(1)(c)).

31 General Medical Council, Personal Beliefs and Medical Practice (2013) para 8 < https://www.gmc-uk.org/-
/media/documents/personal-beliefs-and-medical-practice-20200217_pdf-58833376.pdf> accessed 22
November 2024.



A right to refuse to kill? Human rights and conscientious objection to ‘assisted dying’ in the UK

professionals with conscientious objections to be able to withdraw from involvement in a wide
range of practices, the guidance goes on to caution that ‘[employers] and contracting bodies
are entitled to require doctors to fulfil contractual requirements that may restrict doctors’
freedom to work in accordance with their conscience’ and that ‘[this] is a matter between
doctors and their employing or contracting bodies.”® The guidance also reminds those seeking
to exercise an objection of their ethical obligations to make patients and colleagues aware in
advance that they will not be providing a particular service;*® to hand over patient care
smoothly and sensitively;* and to avoid overburdening colleagues.®

Likewise, BMA ethics guidance states categorically that doctors should be able to
object to practices beyond those covered by the statutory provisions. (‘Should doctors be able
to exercise a right of conscientious objection outside the limited statutory rights of abortion
and fertility treatment? Yes.”*) Examples of practices that the BMA considers doctors should
be able to opt out of include ‘contraception, non-therapeutic male infant circumcision
(NTMC), and the withdrawal of life-sustaining treatment.”” The guidance makes very clear
that it must be “the procedure itself that the conscientious objection refers to, [and] not specific
characteristics of the patient’.® (It is widely accepted that conscientious objection must be
practised in a non-discriminatory manner, and a common shorthand for this is the slogan that
objections must be “to the practice and not the person.’®)

Like the GMC, the BMA counsels doctors seeking to exercise CO that ‘“doctors may be
required to fulfil contractual requirements that may restrict their freedom to work in
accordance with their personal beliefs.”% It reminds them that they must minimise disruption
to patient care (including by making alternative arrangements for their patients) and provide

care in emergencies, and directs them to the GMC guidance.*’ Professional guidance

32 ibid para 9.

33 ibid paras 10 and 11.

34ibid para 12.

35 ibid para 11.

36 British Medical Association, Core Ethics Guidance (2024), 40 <https://www.bma.org.uk/media/iurldd5z/core-
ethics-guidance.pdf> accessed 22 November 2024.

37 ibid.

38 ibid.

39 T.A. Cavanaugh, ‘Professional Conscientious Objection in Medicine with Attention to Referral’ [2010] 9(1)
Ave Maria Law Review 189, 194-195.

40 Core Ethics Guidance (n 36) 40.

4 ibid.
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promulgated by the Nursing and Midwifery Council®> and the General Pharmaceutical
Council® makes similar provision for professionals to opt out of contested practices on the
basis of personal belief, while ensuring that their objection does not compromise standards of
patient care.

It may appear from all of this as though there is a broad freedom for individual
professionals to opt out of practices which they find morally objectionable. It is important to
bear in mind, however, the guidance issued by professional bodies is not law and does not
give rise to legal rights. Health professionals in the UK have very limited legal rights to opt
out of involvement in practices that conflict with their personal beliefs and commitments. This
is so, first of all, because the scope of section 4 of the 1967 Act has been held to be narrow,
covering only those whose involvement would be ‘direct” or ‘hands on’.* This is extremely
significant when considering the conscience provisions in current UK ‘assisted dying’
proposals, as these borrow language from section 4 (discussed below).

In addition, in all cases, and whether the objection being exercised is enshrined in law
or not, the professional exercising it is obliged to make ‘effective referral’, i.e. to provide a
smooth hand over of care to another, non-objecting practitioner. This obligation is spelled out
in GPs’ contracts® and professional guidance* and has been asserted by the UK Supreme
Court to be ‘a necessary corollary of the professional’s duty of care towards the patient’.”
Since the purpose of effective referral is to ensure that the objected practice goes ahead without
impediment, however, it is regarded by many conscientious objectors as amounting to

complicity in wrongdoing. If they are correct, then requiring effective referral undermines the

42 Nursing and Midwifery Council, The Code: Professional standards of practice and behaviour for nurses,
midwives and nursing associates (2015), paras 4.4 and 20.7.

43 General Pharmaceutical Council, Standards for Pharmacy Professionals (2017) and In Practice: Guidance on
religion, personal values and beliefs (2017).

4 Doogan (n 29), [38] (Lady Hale).

% The National Health Service England Standard General Medical Services Contract 2015/16 imposes a duty of
‘prompt referral’ on those who conscientiously object to emergency contraception (para 9.3.1. (d)), abortion
(para 9.3.1.(e)) and abortion aftercare (para 9.7.1. (c)). The National Health Service (General Medical Services
Contracts) (Scotland) Regulations 2018 Schedule 1 imposes a duty of ‘prompt referral’ on those who
conscientiously object to emergency contraception (para 3 (2)(d)); abortion (para 3(2)(e)); and abortion
aftercare (para 7(1)(c)).

46 Core Ethics Guidance (n 36).

47 Doogan (n 29) [40] (Lady Hale).
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goal of protecting conscience.® At the very least, the duty to refer is acknowledged by

commentators on all sides of the issue as a moral ‘compromise’.*

5.4 CONSCIENTIOUS OBJECTION AND ASSISTED DYING IN THE UK

Before examining what rights UK professionals would have to opt out of ‘assisted dying/, it is
important to understand the various ways in which health professionals could be asked to
take part in it under the current UK proposals. There is potential for wide-ranging impact on
professionals if the law changes, since both the Leadbeater and McArthur Bills envisage a
spectrum of different kinds of involvement by members of various professions. Both bills
would require at least two doctors — a ‘co-ordinating” doctor (normally the patient’s own GP
or primary care doctor) and an ‘independent’” doctor — to conduct a range of assessments
relating to eligibility, capacity, and non-coercion, and possibly make referral to other,
specialist doctors where there is uncertainty regarding the patient’s prognosis or capacity. The
process as a whole would involve numerous bureaucratic requirements, and the co-ordinating
doctor would be responsible for collating and recording various statements and declarations
from the patient and all of the doctors involved. The co-ordinating doctor would also perform
the pastoral labour of discussing the option of assisted dying with patients and having
ongoing discussions about it during the process after a request was made. The co-ordinating
doctor would provide the patient with the forms for making the required declarations
requesting assisted dying, would obtain the drugs for use in the assisted death and supply
these to the patient, and would remain with the patient until the patient had either self-
administered the drugs and died, or decided not to proceed with the assisted death. The co-
ordinating doctor would then be responsible for ensuring that any final administrative
requirements were satisfied.

All of this represents a considerable workload, and it is likely that GPs would bear a
significant portion of it, but any change in the law would also bring a range of other health
professionals — and their consciences — into contact with the assisted dying process in various

ways. For example, psychiatrists and other specialists would be called upon to make expert

8 David S Oderberg, ‘Further Clarity on Cooperation and Morality’ (2017) 43 Journal of Medical Ethics 192.
4 Brock (n 27) 193.

10
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assessments of capacity and/or prognosis in cases of uncertainty, and any doctors whose work
involved treating patients with diagnoses of incurable illness — such as oncologists,
neurologists, otolaryngologists, and others — could foreseeably find themselves in situations
where patients raise assisted dying with them, or even ask them to act as the co-ordinating
doctor. Palliative care doctors (many of whom are strongly opposed to assisted dying) may
find themselves fielding requests from inpatients in hospitals or hospices. If assisted dying
was being provided in such environments, nurses and care workers would also inevitably be
involved in indirect ways. Pharmacists would be involved in providing the drugs for use in
ending patients’ lives. The Leadbeater Bill provides that when attending the assisted death
itself, the co-ordinating doctor ‘may be accompanied by such other health professionals...[as
they think] necessary’,* meaning that other professionals may find themselves being asked to
attend. The Leadbeater Bill as amended at Committee stage also envisages requests for
assisted death being approved by a panel including lawyers and social workers, meaning that
CO for these professionals may foreseeably become an issue too.

Any practice as controversial as assisted suicide obviously has very substantial
potential to give rise to CO by health professionals, and the Leadbeater and McArthur Bills
both seek to accommodate this. Leadbeater’s bill provides, in section 31(1), that ‘[no] person
is under any duty to participate in the provision of assistance in accordance with this Act.”
McArthur’s provides, in section 18(1), that ‘[an] individual is not under any duty (whether
arising from any statutory or other legal requirement) to participate in anything authorised
by this Act to which that individual has a conscientious objection.”

These wordings are subtly different: one major difference is that whereas McArthur’s
Bill provides specifically for conscientious objection, Leadbeater's simply states that
individuals have no duty to participate, without referring to their reasons for not wishing to
do so (this is, presumably, a response to the BMA’s position that there should be ‘a general
right to object which does not need to be based upon matters of conscience’s!). Another

obvious difference is that whereas Leadbeater’s clause goes on to make task-specific provision

50 Terminally Ill Adults (End of Life) Bill section 25(6)
51 British Medical Association, BMA position on physician assisted dying, < https://www.bma.org.uk/advice-
and-support/ethics/end-of-life/physician-assisted-dying> accessed 22 November 2024.
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for various categories of health professionals such as doctors and pharmacists, McArthur’s
simply allows any ‘individual” with a CO to opt out.*

The presence of the word “participate” in each clause is crucial, however. That word
was given a specific legal meaning by the UK Supreme Court in the case of Greater Glasgow
Health Board v Doogan, and while that case specifically concerned the meaning of section 4 of
the 1967 Act, the Supreme Court’s judgment would undoubtedly be highly persuasive to any
future court interpreting another statutory conscience provision relating to a controversial
healthcare procedure and framed in the same or very similar terms. It seems reasonable to
suppose, then, that the word “participate’ in the context of the Leadbeater and McArthur
clauses means the same as it was held to mean in Doogan: namely, to be involved in a direct
or ‘hands on” way. This would exclude a large number of the tasks that health professionals
could be asked to perform in relation to assisted dying, many of which are administrative or
involve supporting or facilitating the process rather than being directly involved in assisting
the person’s death. It is noteworthy that in Doogan, Lady Hale held that ‘purely
administrative’ tasks (of which there would be many in the assisted dying process) were not
covered by section 4.5 Therefore, although the clauses in the Leadbeater and McArthur bills
may appear to provide comprehensive protection for professionals, the ‘no duty’ they would
establish would apply only to “participation’, which is narrow.

The McArthur clause also uses the phrase ‘authorised by this Act’. This wording is also
taken from the 1967 Act and was interpreted in Doogan to mean “‘made lawful by’ the Act, so
that only tasks which were unlawful prior to the Act were covered and could be opted out of.
But a central claim of those seeking to legalise assisted suicide in Scotland is that the current
law is ‘unacceptably unclear’; that we cannot know for certain which acts in support of a
suicide would and would not be criminal as the law stands.> If supporters of assisted suicide
are right about this, it means that, post-legalisation, we would never be able to say with
certainty which acts had been ‘authorised” by the new law (‘made lawful’ by it) and so were
covered by the conscience clause. The scope of the conscience clause in the McArthur Bill
would be simply unknowable unless and until the courts engaged in a comprehensive

interpretation of it.

52 Assisted Dying for Terminally 1l Adults (Scotland) Bill section 18(1).
53 Doogan (n 29) [38], [39].
54 Assisted Dying for Terminally 1l Adults (Scotland) Bill Policy Memorandum para 5
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Thus, these clauses leave much uncovered (and in the case of McArthur’s bill, unclear).
In addition, to the extent that particular types of involvement were covered, the right to opt
out would be limited, throughout the UK, by duties on objectors to facilitate the process in
other ways. The Leadbeater Bill excludes a duty to refer, but imposes a duty on a doctor who
is unwilling to have a preliminary discussion with a patient about assisted dying to signpost
the patient ‘to where they can obtain information and have the preliminary discussion’.>> The
text of the McArthur Bill contains no explicit reference to a duty of ‘effective referral’, but the
Bill’s Policy Memorandum makes clear that there is such an expectation on objecting doctors,>
and following Lady Hale’s dictum in Doogan, a broad duty to refer’ can also be assumed to
exist at common law unless excluded by statute.” As mentioned already, referral would be
regarded by some as constituting complicity in wrongdoing, and thus immoral. All things
considered, then, it seems reasonable to anticipate that whatever provision for professional
conscience is made in new assisted dying laws, it is likely to leave many health professionals
unprotected in key respects. This makes it important to ask what protection — if any — might

be available to conscientious objectors under human rights law.

5.5 CONSCIENTIOUS OBJECTION UNDER ARTICLE 9 ECHR?

From a UK perspective, the obvious place to begin looking for protection for conscience in
human rights law is Article 9(1) of the European Convention on Human Rights, which

provides that:

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in

worship, teaching practice and observance.

55 Terminally Il Adults (End of Life) Bill section 5(6).

56 Assisted Dying for Terminally 1l Adults (Scotland) Bill Policy Memorandum para 52 (citing Lady Hale in
Doogan).

57 Doogan (n 29) [40].
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The right to hold or change one’s beliefs under Article 9(1) is absolute; no state interference with
it can ever be justified (so, for example, a state cannot attempt to compel a person to convert
from one religion to another without committing a violation). By contrast, the right to manifest
beliefs is not unlimited, and Article 9(2) provides for a range of circumstances in which the
state may be justified in limiting the rights of individuals to manifest their beliefs. These
circumstances are extremely broad: interference with the right to manifest beliefs can be
justified “in the interests of public safety, for the protection of public order, health or morals,
or for the protection of the rights and freedoms of others.’

In the following sections I will discuss the operation of Article 9 in three separate
contexts: the employment context; the military context; and finally the healthcare context
(where jurisprudence is sparse). Although the caselaw under each heading has been the
subject of considerable academic analysis elsewhere, the discussion here will be necessarily
brief. The aim for present purposes is simply to show that the ECtHR now takes quite
divergent approaches to ‘manifestations of belief” in these different contexts, and to begin to
make the argument that the Court’s approach to CO in the assisted dying context ought to
follow the more expansive approach now adopted in relation to military CO, rather than the

restrictive approach taken elsewhere.

5.5.1 Article 9 and Manifestations of Belief in the Employment Context

One much-discussed set of conjoined cases from the United Kingdom reveals the wide-
ranging freedom of the state to interfere with manifestations of religion or belief in the
workplace. Eweida and Ors v United Kingdom® involved four separate claimants — Eweida,
Chaplin, Ladele, and McFarlane, all committed Christians — who argued that, in various ways,
their employers had violated their right to manifest their religion under Article 9. The cases of
Eweida and Chaplin involved claimants who had been forbidden to wear religious symbols
in the workplace. Ms Eweida was a British Airways check-in clerk who had been prohibited
from wearing a modest (but visible) Christian cross necklace along with her uniform under a
blanket ban on religious symbols imposed by British Airways for branding reasons. Ms

Chaplin was a nursing sister in an NHS hospital who had been forbidden to wear a similar

58 nos 48420/10 and others (2013).
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necklace on health and safety grounds ‘to reduce the risk of injury when handling patients’.>
The ECtHR held that while in Eweida’s case the ban violated her right to manifest her religion
under Article 9, in Chaplin’s case the interference with her rights was justified.

The forms of manifestation involved in these two cases are quite distinct from the
example of conscientious objection in healthcare: Chaplin’s claim, though it took place in the
healthcare context, did not involve an objection to a healthcare practice; and neither Eweida
nor Chaplin was unwilling to perform any aspect of their job. The latter was at issue in the
cases of Ladele and McFarlane, however. Ms Ladele was a registrar whose religious beliefs
led her to refuse to officiate at same-sex civil partnership ceremonies, and Mr McFarlane was
a relationship counsellor who claimed that his religious beliefs precluded him from offering
psychosexual counselling services to same-sex couples. In so refusing they had fallen foul of
their employers’” policies, and when they persisted in their refusals, they ultimately lost their
jobs.

In both cases, the UK government argued, inter alia, that the interference with the
claimants” manifestation of their beliefs was justified under Article 9(2) in order to protect the
rights of others (specifically, the rights of people in same-sex partnerships not to be
discriminated against on grounds of sexual orientation when seeking services such as
partnership registration and relationship counselling).®® The Court accepted these arguments,
noting that states enjoy a wide margin of appreciation in determining how to give effect to the
equal recognition of same sex relationships within their domestic legal orders.® Since the
balance that had been struck by the national authorities was held to be within the state’s
margin of appreciation, the interference with Ladele’s and McFarlane’s rights to manifest their
beliefs was justified, and there had been no violation of Article 9 in either case. As one
commentator remarked after the Eweida judgment, it establishes that states have ‘a great deal
of leeway to curb manifestations of religion under Article 9 ECHR, particularly where they

impinge on others’ rights’.%2

%9 Hospital uniform policy quoted in Eweida (n 58) [19].

60 Eweida (n 58) [63].

51 ibid [63], [105].

62 Elizabeth Prochaska, ‘Comment - Abortion and Conscientious Objection: What About Human Rights?’ (UK
Human Rights Blog, 22 May 2013)
<https://ukhumanrightsblog.com/2013/05/22/comment-abortion-and-contentious-objection-what-about-
human-rights-elizabeth-prochaska/> accessed 22 November 2024.
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5.5.2 Article 9 and CO to Military Service

The leeway afforded to states to disallow conscientious objections in the general employment
context (as evidenced in Eweida) can be contrasted with the approach that the ECtHR now
takes to CO in the military context. Until comparatively recently, the Strasbourg court was
unwilling to contemplate claims of military CO under the Convention at all. For one thing, no
such right was explicit on the face of Article 9; for another, the text of Article 4 ECHR, which
prohibits forced labour, makes a specific exception for ‘any service of a military character or,
in case of conscientious objectors in countries where they are recognised, service exacted instead of
compulsory military service’.%3

In a series of cases, the European Commission on Human Rights found that Article 9
must be read in light of Article 4 and the margin of appreciation it affords to states. Put simply,
since Article 4 leaves it up to states whether to allow CO or not, it seemed to follow that there
could hardly be any right to conscientious objection under Article 9. This was the
Commission’s reasoning in Grandrath v Germany® and G.Z. v Austria,% and a number of
subsequent cases reaffirmed that states had no obligation to recognise or accommodate
conscientious objection to military service.®® As such, the question of whether and to what
extent to accommodate individual claims of CO was considered to be a matter for the domestic
authorities of the various countries to determine for themselves, under the margin of
appreciation accorded to the member states.” This approach led to criticism that the
jurisprudence of CO was ‘slow’ to develop under the Convention.®

In 2011, the case of Bayatyan v Armenia® signalled a ‘sea change’” in the court’s
approach. The case concerned a devout Jehovah’s Witness who objected to military service on

the basis of a bible verse that included the words: “Nation will not take up sword against

63 Article 4(3)(b), emphasis added.

54 no 2299/64 (1966).

% no 5591/72 (1973).

56 For example, X v Germany, no 7705/76 (1977); N v Sweden, no 10410/83 (1984); and Peters v The
Netherlands, no 22793/93 (1994).

57 Valero (n 1).

58 Howard Gilbert, ‘The Slow Development of the Right to Conscientious Objection to Military Service Under
the European Convention on Human Rights’ (2001) 5 European Human Rights Law Review 554.

% no 23459/03 (2011) GC.

70 D.J. Harris and others, Law of the European Convention on Human Rights (5th edn, OUP 2023) 585.
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nation / nor will they train for war anymore.””! Although fit for military service, Bayatyan had
written to inform the authorities in his home state of Armenia that he was unwilling to
perform it, but was willing to perform an ‘alternative service’.”>? Armenia made no provision
for CO or for alternative service, and pursued Bayatyan, ultimately subjecting him to a
criminal trial and imprisonment. He claimed that his treatment by the Armenian state
amounted to a violation of Article 9.

Departing radically from its own previous jurisprudence, the ECtHR Grand Chamber
held that conscientious objection to military service ‘constitutes a conviction or belief of
sufficient cogency, seriousness, cohesion and importance to attract the guarantees of Article
9.7 The Convention was, the Grand Chamber ruled, a ‘living instrument which must be
interpreted in the light of present-day conditions and of the ideas prevailing in democratic
States today.”* Since an ‘overwhelming majority of [member states of the Council of Europe]
had already recognised in their law and practice the right to conscientious objection’,” the
applicant’s treatment by the Armenian state was held to amount to a violation of Article 9.

The judgment in Bayatyan opened the door to a line of other decisions that reaffirmed
and developed an Article 9 right to conscientiously object to military service. Most
significantly, it has been established in subsequent caselaw that, as well as permitting military
CO in the first place, states must offer an alternative to military service” which must be
genuinely civilian in nature”” and not punitive;”® and states must have a process in place for
examining requests to exercise military CO” which must be impartial,® and those making
decisions must be independent.®* The Court will have regard to the circumstances of the case

when assessing whether a particular claim of military CO comes within Article 9;%2 however

! Isaiah 2:4 (NIV).

72 Bayatyan (n 69) [13].

73 ibid [110].

74 ibid [102].

75 ibid [103].

78 Ercep v Turkey no 43965/04 (2011); Feti Demirtas v Turkey no 5260/07 (2012); Savda v Turkey no 42730/05
(2012); Buldu and Others v Turkey no 14017/08 (2014); Mushfig Mammadov and Others v Azerbaijan no
14604/08 (2019); Avanesyan v Armenia no 12999/15 (2021).

77 Adyan and Others v Armenia no 75604/11 (2017).

78 |bid.

7 Savda v Turkey (n 76).

80 pgpavasilakis v Greece no 66899/14 (2016).

81 Dyagilev v Russia no 49972/16 (2020).

82 Bayatyan (n 69) [110].
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Bayatyan and the cases that followed it have put the general question of a right to CO under

Article 9 beyond doubt.

5.5.3 Article 9 and CO in Healthcare

In only three cases has the European Court of Human Rights directly considered the issue of
whether Article 9 confers a right to conscientious objection in the healthcare context. In the
earliest of these, the case of Pichon and Sajous v France,® the joint owners of a pharmacy had
been convicted and fined by the French authorities for refusing to sell contraceptive medicines
to women who held valid prescriptions for them. The owners claimed that their refusal to sell
the medicines was a manifestation of religious belief, protected under Article 9. The Court
pointed out that the freedom to manifest articulated in Article 9(1) ‘does not denote each and

every act or form of behaviour motivated or inspired by a religion or a belief,”® and held that:

as long as the sale of contraceptives is legal and occurs on medical prescription
nowhere other than in a pharmacy, the applicants cannot give precedence to their
religious beliefs and impose them on others as justification for their refusal to sell such
products, since they can manifest those beliefs in many ways outside the professional

sphere.®

More recently, the ECtHR was asked to consider claims by two midwives with conscientious
objections to abortion in Grimmark v Sweden®® and Steen v Sweden.’” These cases concerned
nurse-midwives who were refused midwifery posts in Swedish hospitals because of their
conscientious objections to taking part in abortions. In a decision that has been described as
“unexpected’, 5 the Court declined to examine the merits of the women’s claims, and rejected

them at the preliminary stage. The Court declared the claims to be inadmissible and

83 pichon and Sajous v France no 49853/99 (2001).
84 i
ibid.
8 ibid.
% no 43726/17 (2020) DA.
8 no 62309/17 (2020) DA .
88 Wojciech Brzozowski, ‘The Midwife’s Tale: Conscientious Objection to Abortion after Grimmark and Steen’
(2021) 10 Oxford Journal of Law and Religion 298, 298.
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‘manifestly ill-founded” because the interference with their Article 9 rights to freedom of
conscience was: (i) prescribed by Swedish law, which provides that ‘an employee is under a
duty to perform all work duties given to him or her’®® and makes no provision whatsoever for
CO; and (ii) in pursuit of the legitimate aim of ‘protecting health” by securing access to
abortion.

The approach of the Court was surprising to some because of the lack of jurisprudence
on the issue before it; no previous balancing of the interests at stake in the case had ever been
undertaken by the Court. As Brzozowski has remarked, there is normally ‘no great story
behind [inadmissibility] decisions because the law has already been established by the Court,’
so that ‘[in] such cases, it is plausible to assume that no violation will be found.”*®

Writing in the aftermath of the Grimmark and Steen judgments, Valero commented that

[ulndoubtedly, the most striking thing about the Pichon and Sajous and Grimmark and
Steen decisions is that they avoid any serious and reasoned consideration of the
undeniable, and in theory, not denied, right of healthcare professionals to their

freedom of conscience and the exercise of conscientious objection.”

As Valero notes, the current status of Convention jurisprudence on CO in healthcare, despite
the opportunities presented by these three cases, is that ‘for the time being, the Court has not
carried out a reasoned balancing of the public and private rights and interests at stake in the
conflicts that have come before it’, but instead has adopted a ‘systematic deference to the
decisions of the domestic courts’.”? In simply declaring the applications inadmissible and
‘manifestly ill-founded’, the Court has avoided performing a balancing exercise altogether (it
noted in Grimmark and Steen that the domestic courts had balanced the relevant interests,
without explaining why their conclusion had been correct). Thus, it has cleared the way for
states to promote access to controversial healthcare procedures by simply denying the
interests of professionals in avoiding moral violations, and it has done this without making

any attempt to explain why such a ‘solution” is necessary or proportionate.

8 Grimmark (n 86) [25]; Steen (n 87) [20].
%0 Brzozowski (n 88), 298.

%t valero (n 1).

%2 ibid.
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5.5.4 Analysis

That Sweden’s complete lack of accommodation for CO in healthcare drew no comment from
the Court in Grimmark and Steen is particularly surprising in light of the fact that the Bayatyan
judgment had emphasised the need to interpret and apply the Convention ‘in a manner which
renders its rights practical and effective, not theoretical and illusory’.”® The rights of the
claimants in the cases against Sweden to manifest their beliefs seem quintessentially
‘theoretical and illusory” given that the state was permitted not to realise them to any extent.

It also seems noteworthy that, despite a human right to CO having been recently
established and repeatedly upheld by the same Court in the military context, the Court made
no reference to the Bayatyan line of authority in the Swedish cases; they might have been
expected to reference it, even if just to dismiss its relevance. Why no connection or parallel
between the two types of case was considered is a mystery; however, I will argue in the
remainder of this chapter that the proper analogy for claims of conscience in relation to
‘assisted dying’ is the military analogy. I will suggest that in both types of case, what is being
claimed is a ‘right to refuse to kill’.

The claimants in cases like Grimmark and Steen would also presumably regard
themselves as claiming such a right, since they regard abortion as morally-impermissible
killing. There is room for disagreement about whether abortion involves killing, however.
Biologically and morally, the question is disputed, and legally, the ECtHR has held that it is
‘neither desirable, nor even possible as matters stand, to answer in the abstract the question
whether the unborn child is a person for the purposes of Article 2 of the Convention’,*
meaning that Convention law takes no position on whether abortion involves the killing of a
person. By contrast, the fact that a person dies in assisted suicide or euthanasia is not in
dispute. Thus, while it is tempting to treat the two types of healthcare objection as analogous,
in fact objection to assisted dying is more like objection to military service, since both

indisputably involve killing.

9 Bayatyan (n 69) [98].
% Vo v France no 53924/00 (2004) GC [85].
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In order to argue that what is being recognised when a CO to military service is
accommodated is a ‘right to refuse to kill’, and that this framing can be extrapolated into the
context of “assisted dying’, Inow turn to international human rights law, where CO to military

service has been more fully theorised.

5.6 CONSCIENTIOUS OBJECTION TO MILITARY SERVICE IN INTERNATIONAL HUMAN RIGHTS
LAW

The right to ‘freedom of thought, conscience and religion” is proclaimed in many international
and transnational human rights documents. Article 18 of the Universal Declaration of Human
Rights (UDHR), Article 18 of the International Covenant on Civil and Political Rights (ICCPR),
Article 12 of the American Convention on Human Rights, Article 8 of the African Charter on
Human and People’s Rights, and (as has already been seen) Article 9 of the European
Convention on Human Rights (ECHR) all state, in similar terms, that individuals have a right
to freedom of conscience.

No right to conscientious objection is explicitly enumerated in these texts, however.
Writing in 1982, Woolf noted that ‘numerous important international institutions have
accepted its validity and have called for its adoption within the regime of humanitarian law’,%
and that the ICCPR offered ‘implicit protection to conscientious objection’,” but
acknowledged that ‘[a] fundamental human right of conscientious objection is not globally
accepted. While its existence has been recognized in a majority of nations which enforce
conscription, it has not received worldwide legitimacy.”””

For many years, no such right was recognised judicially either. In L.T.K. v. Finland
(1985),% a Finnish citizen complained when his state pursued a criminal prosecution against
him for failing to perform compulsory military service, having refused to recognise his status
as a conscientious objector. In passing judgment, the Human Rights Committee (hereafter
‘HRC’, the body charged with interpreting the ICCPR) found that ‘[the] Covenant does not

provide for the right to conscientious objection; neither Article 18 nor Article 19 of the

9 Russell Wolff, ‘Conscientious Objection: Time for Recognition as Fundamental Human Right’ (1982) 6 ASILS
International Law Journal 65, 89.

% ibid.

9 ibid.

9% Communication No. 185/1984, view adopted on 09 July 1985.
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Covenant, especially taking into account paragraph 3 (c) (ii) of Article 8, can be construed as
implying that right.”” Reflecting on decisions like L.T.K, Major observed in 1992 that ‘[it] seems
clear that Article 18 of the International Covenant on Civil and Political Rights does not
include the right to conscientiously object to military service.”'® Thus, although she stated that
‘conscientious objection to military service is a basic human right’,'™* this was more of a
normative proposition than a positive statement of law.

By the latter decades of the 20t century, various religious bodies had begun calling for
the recognition of a right to military CO in international human rights law. The World
Conference on Religion and Peace (which included representatives from ten religions) issued
a statement in 1970 declaring that “each person should be assured the right, on grounds of
conscience on profound conviction, to refuse military service’.'”? They reiterated this call in
both 1974 and 1979.1% A similar declaration was made in 1970 by the Committee on Society,
Development and Peace (SODEPAX), an ecumenical committee of the World Council of
Churches and the Holy See’s Pontifical Commission on Justice and Peace.!%*

Religious advocacy for the acknowledgment of a right to CO soon translated into the
beginnings of secular recognition. In 1981, the United Nations Commission on Human Rights
commissioned a report on the issue of CO to military service from the Sub-Commission on
the Prevention of Discrimination and Protection of Minorities. The report recommended,
among other things, that ‘[states] should recognize by law the right of persons who, for
reasons of conscience or profound conviction arising from religious, ethical, moral,

humanitarian or similar motives, refuse to perform armed service, to be released from the

% ibid [5.2].

100 Marie-France Major, ‘Conscientious Objection and International Law: A Human Right’ [1992] 24(2)

Case Western Reserve Journal of International Law 349, 358.

101 jbid 378.

102 Homer A Jack (ed), Religion For Peace (1973) (proceedings of the Kyoto Conference on Religion and Peace,
Japan, October 1970).

103 Homer A Jack, ‘Commission Il on Human Rights and Fundamental Freedoms’ in Homer A Jack (ed), World
Religion/World Peace (1974) (proceedings of the Second World Conference on Religion and Peace, Belgium,
August 1974); Homer A Jack, ‘The Princeton Declaration’ in Homer A Jack (ed), Religion in the Struggle for
World Community (1980) (proceedings of the Third World Conference on Religion and Peace, Princeton, New
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104 Committee on Society, Development and Peace, Peace — The Desperate Imperative: A Sodepax Report
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obligation to perform military service.”'% In 1983 the United Nations General Assembly
recognized a limited right to CO for the first time, when it passed a resolution affirming ‘the
right of all persons to refuse service in military or police forces which are used to enforce
apartheid.”1%

This was followed by two resolutions of the Commission on Human Rights in 1987107
and 1989.1% Whereas in the 1987 resolution the Commission ‘appealed to member states to
recognize the right of conscientious objection’, in the 1989 resolution ‘the Commission itself
recognized the right of conscientious objection to military service.”*®

Since then, and despite resistance from some quarters, those charged with upholding
and promoting compliance with international human rights norms have been increasingly
open to the idea that such a right is derivable — in the context of military service — from the
more abstract right to “freedom of thought, conscience and religion’. In its General Comment
No 22 (1993), for example, the HRC declared that ‘the Committee believes that [a right to
conscientious objection] can be derived from [Article 18 ICCPR], inasmuch as the obligation
to use lethal force may seriously conflict with the freedom of conscience and the right to
manifest one’s religion or belief.”1°

The idea that Art 18 ICCPR grounds a right to CO is not universally accepted,
however. An amendment proposed by the Philippines which would have explicitly included
such a right was challenged and ultimately withdrawn.""! Thus there is, as Major notes, ‘some
controversy on whether the draftsmen intended to include the right to conscientiously object
to military service within the notion of freedom of religion and conscience.”’’> Even after the
HRC determined that the right was derivable from Article 18, the question of whether it must
or merely can be derived remained a matter of disagreement between international bodies and

certain state parties.

105 Ashjorn Eide and Chama Mubanga-Chipoya, ‘Conscientious objection to military service: report prepared in
pursuance of resolutions 14 (XXXIV) and 1982/30 of the Sub-commission on Prevention of Discrimination and
Protection of Minorities’ (UNESCOR, 1985), para 153(1)(a).

106 Gen. Ass. Res. 33/165, U.N. GAOR, 33rd Sess., Supp. No. 45, at 154, U.N. Doc. A/33/45 (1978).
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Nevertheless, the HRC has reiterated its position repeatedly in its decisions in
subsequent cases, and in 2006, in Yoon et al v Republic of Korea'®® it affirmed that the right to CO
grounded in Article 18 ICCPR was applicable not only to states that had chosen to recognise
it, but to all states party to the ICCPR. By 2011, in Jeong et al v Republic of Korea'* the Committee

was stating categorically that:

the right to conscientious objection to military service inheres in the right to freedom
of thought, conscience and religion. It entitles any individual to an exemption from
compulsory military service if this cannot be reconciled with that individual’s religion

or beliefs.11

In light of this, and of post-Bayatyan jurisprudence, it can be stated with some confidence that
a human right to conscientiously object to military service now exists both in international law
and under Article 9 of the ECHR. Despite its absence from the text of human rights documents,
the right has been consistently recognised in authoritative statements by human rights bodies
and courts. This strand of jurisprudence begins to suggest a possible alternative way of
approaching at least some claims of conscientious objection in healthcare: a ‘right to refuse to

kill’.

5.7 IS THERE A RIGHT TO REFUSE TO KILL?

When discussing CO to military service is it is important to acknowledge a number of
distinctions. First, the reasons why someone might object to service are wide-ranging.
Ideological positions that may seem superficially similar can be quite distinct. Objections may
follow from an ideological commitment to pacifism (a positive commitment to peace, and to
peaceful means of dispute resolution); from opposition to war in general; or from opposition
to serving particular, unjust regimes. They might arise out of a positive commitment to a
standalone moral principle, such as nonviolence, or the sanctity of human life, or something

else.

113 Communications nos 1321/2004 and 1322/2004, views adopted 03 November 2006.
114 Communications nos 1642-1741/2007, views adopted 24 March 2011.
115 ibid [7.3].
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Objections to military service also differ in nature and extent. Distinctions can be
drawn between absolute/'total” objection, which involves objecting in principle to all wars and
refusing to co-operate with the military authorities in any kind of role, whether combatant or
non-combatant; ‘partial” objection, where there is no objection in principle to military service,
and the objector may be willing to carry out certain tasks or serve in a non-combatant role
(perhaps still wearing military uniforms and answering to military superiors); and “selective’
objection, where there may be no objection to war in principle, but merely a refusal to serve a
particular regime (such as the racist apartheid regime in South Africa during the second half
of the 20t century!'®), or to participate in a particular war that is judged by the objector to be
unjust.!”

In addition, although conscientious objections can be grouped together under
headings like ‘religious’, ‘nonreligious’, “absolute” or ‘selective’ for ease of analysis, it is
important to appreciate that the motivation for a particular individual’s objection will be
deeply personal to them. Even if a given objection can be framed as belonging to a category
of objections (for example, if the objector is a Jehovah’s Witness and committed to opposing
war, like other members of her faith), nevertheless there is a sense in which such categorisation
is reductive, and each objection is the product of a unique human psychology and a unique
constellation of influences.

Notwithstanding this diversity, I want to suggest here that the human right to
conscientiously object to military service is, in essence, a ‘right to refuse to kill’, even when
not framed as such in particular cases. In other words, it is the fact that military service
involves participation in a project that involves (or might involve) the taking of human life
that has persuaded the international community to recognise a right to refuse to engage in it.

The fact that international human rights bodies, including courts, often do not theorise
their conclusions makes this contention difficult to establish conclusively; however, the idea
that the human right to military CO is a ‘right to refuse to kill' appears to have had
longstanding support from various statements in international documents and academic

commentary. For Cohen and Greenspan, writing in 1968, the matter was in no doubt:

118 Discussed in detail in Jeremy K. Kessler, ‘The Invention of a Human Right: Conscientious Objection at the
United Nations, 1947-2011’ [2013] 44(3) Columbia Human Rights Law Review 753.
117 partial or ‘selective’ objection is defended by Wolff (n 95).
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The conscientious objector who objects to participation in any war can be viewed as
asserting the primacy of human life. In this view, the conscientious objector believes
that human life is so sacrosanct that any goal which requires the taking of human life

for its achievement must be abandoned.!18

Giannella also understood military CO in this way. The right to military CO must be
respected, he wrote, because ‘[the] moral revulsion of the convinced conscientious objector at
the thought of taking human life is great.”""” Wolff has likewise characterised military CO as

being motivated by beliefs ‘that reject the taking of human life’,'? writing:

Conscientious objection [to military service] exemplifies an individual's refusal to
desecrate the preeminence of human life. An individual may simply be unable to

accept responsibility for terminating another's existence.!

For Wolff, military CO is deserving of the status of a human right precisely because ‘[the]
determination not to participate in the killings and destruction that accompany warfare is of
extreme significance and worthy of respect.”'?2 For Major, too, CO in the military context is a
‘right to refuse to take a life’.' In her view, it is ‘[because] the individual is compelled to
commit the ultimate act of killing another human being [that] governments must recognize
the right of conscientious objection in the case of military service.”'?* Using similar language,
Boyle has reflected (more recently, but prior to the right being established in international
human rights law) on whether there was ‘a need for the right to refuse to kill to be explicitly

recognised in the international standards on conscience’.'?®

118 David M. Cohen and Robert Greenspan, ‘Conscientious Objection, Democratic Theory, and the Constitution’
[1968] 29(3) University of Pittsburgh Law Review 389, 397.

119 Donald A. Giannella, ‘Religious Liberty, Nonestablishment, and Doctrinal Development--Part |: The Religious
Liberty Guarantee’ [1967] 80(7) Harvard Law Review 1381, 1412.

120 Wolff (n 95) 82.

121 ibid 87.

122 ibid 68, emphasis added.

123 Major (n 100) 362.

124 ibid 351.

125 Kevin Boyle, ‘Freedom of Thought, Freedom of Conscience, Freedom of Religion and Freedom of Belief as
Internationally Protected Rights: What Is Agreed and What Is Not Agreed’ in Eugene Cotran and Adel Omar
Sherif (eds) Democracy, the Rule of Law and Islam (Kluwer 1999) 373, 389.
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Influential international bodies and documents have also acknowledged the nature of
military CO as a refusal to kill. In 1980, UNESCO's World Conference on Disarmament
Education proclaimed the principle that ‘[due] attention should be accorded in programs of
disarmament education to the right of conscientious objection and the right to refuse to kill.”12

Several years later, Eide and Mubanga-Chipoya observed that:

The conscience of the individual is a precious asset for every society. It is part of the
socialization process to nurture and encourage the moral conscience of the individual,
without which civilization would be meaningless. At the center of this process is the
effort to instill in the individual the conviction that it is immoral in most circumstances to

take the life of other persons.'?

Recall too that the HRC’s General Comment No. 22 (1993) — which was influential in
establishing a human right to military CO — opined that such a right could be derived from
Article 18 ICCPR “inasmuch as the obligation to use lethal force may seriously conflict with the
freedom of conscience’.!?

It would be difficult to explain the emergence and recognition of the human right to
military CO under both ICCPR and ECHR other than by reference to the idea that the killing
of other human beings is — even if not always wrong — then at least usually acknowledged to
be a morally serious matter, and an experience that can have profound psychological and
emotional consequences for the person who does it.!* Certainly, we could try; we could frame
the right to military CO in terms of abstract philosophical principles such as personal
autonomy, for example. Yet there is a sense in the commentary and jurisprudence about

military CO of something graver than simple “freedom of choice’, however important personal

126 ‘\World Congress on Disarmament Education: UNESCO House, Paris, 9-13 June 1980’ [1980] 11(3) Bulletin of
Peace Proposals 302, 303.

127 Eide and Mubanga-Chipoya (n 105) para 22, emphasis added.

128 para 11, emphasis added.

129 There is a significant literature on the mental health implications of killing in combat. For a very small
sample see Rachel MacNair, Perpetration-induced traumatic stress: The psychological consequences of killing
(iUniverse, 2005); S Maguen and others, ‘The impact of killing in war on mental health symptoms and related
functioning’ [2009] 22 Journal of Traumatic Stress 435; S Maguen and others, ‘The impact of reported direct
and indirect killing on mental health symptoms in Iraq War veterans’ [2010] 23 Journal of Traumatic Stress 86;
S Maguen and others, ‘Killing in combat may be independently associated with suicidal ideation’ [2012] 29
Depression and Anxiety 918; B Porter, ‘Psychological Reactions to Killing’ in American Military Life in the 21st
Century: Social, Cultural, and Economic Issues and Trends (1st ed, ABC-CLIO, 2018) 169-77.
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freedom may be. In one case where a claim of conscience was framed — unusually — in
philosophical terms, the idea of a right to refuse to kill was still clearly foregrounded. In
Westerman v The Netherlands, a central plank of the objector’s position was a rejection of the
denial of individual agency inherent in military service: in all military service, he argued, the
individual “is forced to give away the right of say and to become an instrument in the hands
of other people, an instrument that ultimately is directed to kill a fellow human being when these

other people consider such necessary.” 1>

5.8 A 'RIGHT TO REFUSE TO KILL” FOR HEALTH PROFESSIONALS?

5.8.1 Can a ‘Right to Refuse to Kill’ Make Sense in the Healthcare Context?

We have seen that there is a human right to military CO under international human rights law
and under Art 9 ECHR, and I have suggested that it seems plausible to characterise it as a
‘right to refuse to kill’. This raises the question of whether health professionals might also be
understood as having such a right.

The human right to military CO protects conscripts: ordinary civilians who are not
members of the armed forces but who face being made to join, either in situations of war or
because their countries of residence operate a system of compulsory military service. It also
applies to members of the armed forces who, after choosing to join the military, subsequently
develop a CO that prevents them from fulfilling the duties they had voluntarily assumed.*
In one sense, these groups are quite differently situated from health professionals: unlike
ordinary citizens or people who have signed up to become members of the military, health
professionals are people who have committed their professional lives to ‘helping and
healing’.!® Their practice is governed by codes of professional ethics that invariably include

principles of beneficence and non-maleficence (respectively, the duties to benefit patients and

130 Westerman v The Netherlands, Communication 682/1996, view adopted 13 December 1999, para 9.4,
emphasis added.

131 A recommendation adopted by the Committee of Ministers of the Council of Europe in 2010 states that
‘members of the armed forces should be able to leave the armed forces for reasons of conscience.’
(Recommendation CM/Rec (2010) 4 of the Committee of Ministers to member States on human rights of
members of the armed forces, para. 42.) The HRC has not yet addressed this question, however.

132 Edmund D. Pellegrino, ‘The Internal Morality of Clinical Medicine: A Paradigm for the Ethics of the Helping
and Healing Professions’ [2001] 26(6) Journal of Medicine and Philosophy 559.
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not to harm them); and they may even have taken an oath or made a declaration in which they
promise to ‘have the utmost respect for human life’,'* or wording with similar effect. In other
words, as well as sharing the general abhorrence for killing that most non-criminal members
of the general population have, members of the health professions may reasonably be
expected to have additional reasons to wish to avoid it. If ordinary citizens and members of
the armed forces possess a right to refuse to kill, then perhaps such a right applies even more
forcefully to members of the health professions, at least some of whom will have chosen to
pursue a career in healthcare out of a wish to save lives.

Another distinguishing factor is the nature of the killing involved in each case. Killing
in the military context is non-consensual and violent, with little regard for the rights or
suffering of those being killed. By contrast, killing in the healthcare context is permitted (when
it is permitted) out of a wish to respect patients and minimise their suffering. Moreover, just
as some health professionals may have a heightened antipathy to killing because of their
vocation, others may feel a ‘conscientious commitment’ to provide assisted suicide or
euthanasia in circumstances where there seems to be no other way to palliate a patient’s pain
or distress.

Unlike the first distinction, this one seems to suggest that a ‘right to refuse to kill’ might
be less applicable in the healthcare context, where what is at issue is not the violent, non-
consensual killing of healthy people, but the consensual killing of suffering people for reasons
of compassion and respect (even if we feel that this is misguided). On the other hand, it may
be particularly distressing in the context of assisted dying that the health professional is
expected to be involved in the death of someone with whom they have a relationship of trust
(and may even have known for a long time), rather than that of stranger. While some
professionals may feel conscientiously committed to providing assisted suicide or euthanasia,
these are obviously not the people for whom a ‘right to refuse to kill’ would have relevance.
When we wonder whether such a right exists, it is those whose consciences would be violated
by such practices that we have in mind.

In one sense, conscripts and health professionals faced with assisted dying might be

thought to be similarly situated: in both cases, the issue comes to the objector, and not the

133 ‘Declaration of a new doctor’, University of Exeter:
https://www.exeter.ac.uk/media/universityofexeter/graduation/documents/hippocratic-oath.pdf, accessed 8
November 2024.
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other way around. This is very obviously so in the case of conscripts, for whom the demand
to become involved in military service is an unwelcome (even if not unexpected) intrusion
into their civilian lives. Likewise for health professionals working in jurisdictions where new
laws to legalise assisted suicide or euthanasia are enacted. In the early decades of such laws
being in force, there will be people working in the professions who have embarked upon their
careers with no expectation of being called upon to practice assisted suicide or euthanasia, or
support them in any way. At least initially, then, the case for a ‘right to refuse to kill’ in
healthcare might be bolstered by a sense that health professionals are in a situation analogous
to that of conscripts, under pressure to do something morally serious which they ‘haven’t
signed up for’. As time goes on, however, there will be an argument that people who wish to
avoid contact with assisted suicide or euthanasia can do so either by choosing careers in
healthcare that are less likely to expose them to these practices, or by choosing not to work in
healthcare at all.'* The implications of this for a ‘right to refuse to kill" will be revisited
presently.

Ultimately, while we can note any number of moral and psychological differences
between the military and healthcare contexts, such observations are unable conclusively to
answer the question of whether health professionals should be acknowledged as a having a
human right to refuse to kill. Health professionals may be more averse to ending life than the
average citizen, or they may be less averse (even ‘conscientiously committed’ to doing so in
certain circumstances). Killing in the health care context may be less distressing than killing
in the military context for some reasons, and more distressing for others. Health professionals
may be more or less able to avoid contact with the objected practices.

We do know that although various jurisdictions have legalised assisted suicide and/or
euthanasia in the recent past, they are still in the minority, and the practices remain
controversial in those places too. To expect a health professional to take any part in killing a
patient is to ask them to cross a societal, cultural, and professional red line, and we know that
compelled involvement in assisted suicide or euthanasia is something that a not-insignificant

number of health professionals wish to avoid: a 2020 BMA survey found that 45 percent of

134 There is a section of extreme anti-CO literature in which this argument is already common; it has perhaps
been made most straightforwardly by Savulescu (n 22) and Udo Shuklenk, ‘Editorial: Conscientious Objection
in Medicine: Private Ideological Convictions Must Not Supercede Public Service Obligations’ [2015] 29 (5)
Bioethics ii.
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BMA members would be unwilling to prescribe life-ending drugs if it became legal to do so,
and 54 percent would be unwilling to administer them.!%

As explained earlier in this chapter, a domestic conscience clause is unlikely to protect
professionals from all of the kinds of involvement that they would wish to avoid, and the
ECtHR is currently unwilling to find any right to healthcare CO under Article 9. It seems
counterintuitive that health professionals should have less right to refuse to kill than the
average citizen. Accordingly, the idea of a ‘right to refuse to kill" for health professionals

makes at least superficial sense and is worth considering.

5.8.2 Can We Extrapolate from the Military to the Medical Context?

As discussed above, a right to military CO is already recognised under Article 9, whereas a
right to CO in the healthcare context currently is not. If it is plausible that claims of CO in the
context of assisted dying are more like military CO claims than abortion CO claims, this could
give health professionals access to a human right to CO that they do not currently enjoy. It
would still be a right to manifest belief under Article 9, of course, and as such, would not be
absolute. However, it could be a considerable improvement on the current situation.

But would the “sanctions’ suffered by healthcare objectors reach the threshold for a
violation of Article 9? In the military CO cases cited earlier, the sanctions imposed on those
who seek to avoid compulsory military service are severe: persecution by the state, criminal
trials and convictions, and imprisonment, with all of the stigma and negative impact on future
prospects that go along with those things. In the healthcare context, by contrast, the ‘sanctions’
for being a conscientious objector could amount to dismissal from existing employment, or
alternatively being forced to avoid certain professions, or certain specialisms within those
professions'®. Clearly, these are less serious than criminal prosecution or imprisonment, so
would they be significant enough to constitute a violation of Article 9?

Being unable to pursue a career in your chosen field, not because you lack the ability
or training to do so but simply because you hold moral views that mean you cannot perform

a particular aspect of the job without violating your integrity, is not a minor harm. Health

135 BMA Survey on Physician-Assisted Dying: Research Report (n 15) 3.
136 As many anti-CO writers already argue they should do; see n 134.
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professions are often understood as having a ‘vocational” aspect — people feel ‘called” to enter
them — but any professional career is an important part of a person’s identity, so that making
a particular career unavailable to someone, or forcing them to leave it, involves redirecting
that person’s identity and sense of self in an important way. This is, at the very least, an
important loss of autonomy, but it is compounded by expressive harm where it carries the
implication that the person is “morally unfit’ to join the profession because their views about
the morality of a contested practice or practices are ‘incompatible” with membership of the
profession, or with an ability to perform the job properly. In a very small number of cases,
these harms might be unavoidable if it is truly the case that CO must be restricted in order to
ensure service provision. But if the basis for the exclusion is spurious or unnecessary, the
harms resulting from the exclusion are avoidable and unjust.

As Valero has pointed out in the abortion context, it seems illogical to require that
anyone who wants to pursue a career providing care during pregnancy, or delivering babies,
must also be willing to ‘“terminate intrauterine life’, since the practices are so different and
arguably opposed.’¥” Likewise in the assisted dying context: are we ready to accept that a
whole spectrum of health professions — potentially including (but not limited to) general
practice, palliative care, oncology, geriatric medicine, hospice work, pharmacy, and more —
must be closed to those who are unwilling to take part in causing the deaths of their patients?
That someone may only perform all of the myriad tasks that these professionals undertake if
they are also willing to assist in patients” deaths?

The latter position not only seems illogical; it also has the potential to deter many
people from entering professions which are, in the UK, already struggling to recruit enough
numbers to staff essential services.’® To the extent that services could be damaged rather than
secured by limiting CO in the assisted dying context, this must call into question whether a
state could be considered to be pursuing a ‘legitimate aim” when it makes minimal or
inadequate provision for CO to assisted dying. To deny or restrict protection for conscience
when doing so does not further a legitimate aim is a violation of Article 9. But it might be
possible to establish this without needing to frame CO in the assisted dying context as a ‘right

to refuse to kill’. Can’t we simply problematise the idea that restriction of CO would be a

137 valero (n 1).
138 Juliet Dobson, ‘Time is running out to resolve the NHS workforce crisis’ [2023] 380 British Medical Journal
681.
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reasonable measure in pursuit of the aim of “protecting health’? If so, what does a ‘right to

refuse to kill’ add?

5.8.3 What Would a ‘Right to Refuse to Kill’ Add in the Healthcare Context?

The ECtHR has made it abundantly clear in Grimmark and Steen that it does not currently
recognise a human right to CO for health professionals under Article 9, so the first and most
obvious advantage of recognising a right to refuse to kill in the healthcare context is that it
would establish a specific human right to CO for health professionals for the first time, albeit
a limited one.

Recognizing a right to refuse to kill in healthcare also has the potential to clarify thorny
debates about indirect forms of involvement in assisted dying, including ‘effective referral’.
Earlier in this chapter I explained that the opt-out clauses in the current UK “assisted dying’
bills would likely “protect” professionals only against direct involvement in the process, since
the word ‘participation’, used in both the Leadbeater and McArthur clauses, has been
interpreted as referring only to ‘direct, hands-on” involvement. Thus, both of these clauses,
which may seem at first glance to be broad in scope, would in fact leave a range of indirect
forms of involvement unprotected (and the “assisted dying’ processes set out in the bills would
encompass a great many tasks that could be interpreted as ‘indirect’). In addition, both bills
envisage conscientious objectors having a duty to facilitate the process by signposting or
referring patients onwards.

So, should objectors be able to opt out only of “direct” involvement in assisted dying,
or should they also be able to opt out of performing actions that support and facilitate the
assisted dying process in more indirect ways?

In 2004, in a detailed analysis of an unsuccessful assisted dying bill, the UK
Parliament’s Joint Committee on Human Rights commented on the fact that the bill’s
conscience clause was accompanied by a duty to refer, saying that in the Committee’s view,
bills must avoid ‘the imposition of any duty on an individual physician with a conscientious
objection, requiring him or her to facilitate the actions contemplated by the Act to which they

have such an objection.”’® The Joint Committee’s concern was that

139 Joint Committee on Human Rights, Twelfth Report for 2003-04 (London 2004), para 3.15.
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such a duty on a physician who invokes the right to conscientiously object is an
interference with that physician's right to freedom of conscience under the first
sentence of Article 9(1), because it requires the physician to participate in a process to

which he or she has a conscientious objection.!4

Two points must be made here. First, as has now been seen in Grimmark and Steen, even
compelling professionals to act directly in relation to an objected practice seems not to be
regarded by the ECtHR as violating Art 9. In light of this, it must be highly unlikely that
imposing a duty in relation to indirect involvement, such as referral, would constitute a
violation; a conventional claim under Article 9 would almost certainly fail. Second, Lady
Hale’s obiter statement in Doogan that a duty to refer is a corollary of the duty of care appears
to have emboldened proponents of assisted dying in relation to the question of objectors
having to facilitate the processes to which they object, so that signposting now appears as a
duty on the face the Leadbeater bill, and the duty to refer is a background assumption in
McArthur’s. A ‘right to refuse to kill” has the potential to dislodge such assumptions.

The ECtHR has held that military objectors have a right to refuse not only to kill, but
to participate in military activity altogether, however indirectly. The post-Bayatyan Article 9
jurisprudence establishes that objectors must be given the opportunity to perform an
alternative form of service that is genuinely civilian and non-punitive. In Adyan and Others v
Armenia*#! it was held that the system of “alternative service’ provided by the Armenian state
was insufficiently civilian in a number of respects, including that it was supervised by military
authorities, involved the wearing of military uniforms, and subjected alternative servicemen
to military discipline and penalties. (There was also a punitive element deemed by the Court
to be tantamount to ‘house arrest’.) The applicants” consciences ‘did not allow them to work
directly or indirectly for the military system’, and the system of “alternative service” provided
by Armenia was insufficiently removed from the military system to avoid violating the

applicants’ Article 9 rights.

140 |bid, para 3.14.
141 Adyan (n 77).
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Indirect involvement in assisted suicide and euthanasia is not unproblematic for
conscientious objectors. If one believes a practice to be seriously morally wrong, it is
reasonable not to want to support or facilitate it in any way, and to feel that doing so
compromises one’s moral integrity. There is extensive philosophical literature on the moral
status of complicity which is beyond the scope of this chapter to explore.'? For present
purposes, what matters is the analogy with military service, and it is submitted that there is a
valid analogy between military objectors who —it has been held — cannot be required to engage
in any service that is run by the military, or has military ‘trappings’” (such as the wearing of
uniforms, or the carrying of record books stamped with military insignia), and healthcare
objectors who would, under proposed laws, be subject to duties which require them to
facilitate and support acts of killing.

As noted earlier in this chapter, the purpose of a duty to signpost or refer is to ensure
that the objected practice goes ahead without impediment, so the person who performs it is
involved in helping the process along. Moreover, ‘indirect involvement’ in assisted suicide or
euthanasia places the objecting healthcare professional closer to an act of killing than the
military objector whose service is not wholly civilian. Carrying out civilian duties in an
orphanage, retirement home or hospital (per the facts of Adyan) while under the control of
military forces and wearing/carrying military insignia does not amount to complicity in
killing at all, yet it has been held to be a violation of Article 9. The healthcare objector who is
duty-bound to signpost or refer, or who is expected to perform other indirect tasks because a
domestic conscience clause covers only “participation’ (direct involvement), seems obviously
to carry a much greater burden of moral complicity. If Article 9 protects civilians against the
former, then a fortiori it ought to protect health professionals against the latter. In the
healthcare context, there will always be ample opportunity for professionals who
conscientiously object to put their skills to good use in other ways that have nothing to do
with the “assisted dying’ process, and which provide benefit for the system as a whole.

Clarifying the objector’s rights in relation to indirect involvement, including referral,
is an important concrete way in which a right to refuse to kill could bolster protection for

healthcare objectors. But it also matters that framing conscientious objections to assisted dying

142 The work of David S. Oderberg and of Christopher Cowley is recommended to those who wish to explore in
detail questions of co-operation with, and complicity in, wrongdoing.
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in terms of a right to refuse to kill would describe the objections accurately. Discussing
objections in terms of such a right would acknowledge the seriousness of both the context and
of objectors” concerns. While the point of the right would be to establish concrete protection
and facilitate better analysis, it would also have welcome expressive benefits.

5.8.4 The Scope of the Right: Which Practices Would Be Covered?

Assisted suicide and euthanasia are the primary contexts in which it is anticipated that health
professionals might object to killing. Of the two, euthanasia is most obviously ‘killing’, since
the final act is performed by a third party; however, assisted suicide also involves a positive
act (or series of acts) done with the intention of bringing about another person’s death.
Depending on the nature of the assistance, it might even amount to ‘causing’ the patient’s
death. Moreover, the line between assisted suicide and euthanasia can be extremely unclear:
for example, assistance can involve not only supplying the substance to the person, but
assisting them to ingest it.'¥> Even in the most ‘hands off’ forms of assistance, however, the
assisted suicide process is not a passive ‘letting die” but a very deliberate positive promotion
of death. So a ‘right to refuse to kill” would apply to both assisted suicide and euthanasia, but
it is worth considering whether the proposed right might also be relevant to any already-
lawful practices.

Would treatment under the doctrine of double effect be covered by the right to refuse
to kill? Recall that the doctrine of double effect is the legal rule according to which a doctor
who provides medication to a dying patient in a dosage sufficient to hasten their death will
not be at risk of prosecution for homicide, provided that the doctor aims not to kill, but only
to relieve suffering. The rule exists so that doctors caring for dying patients are able to alleviate
their pain or suffering without the fear of legal sanctions. This freedom to treat without fear
benefits both doctors and patients and is not considered ‘controversial” practice. However,
might action that hastens a patient’s death be something that a doctor could object to under a
‘right to refuse to kill"?

Apart from it being very unlikely that any doctor would object to providing this kind
of treatment, it seems relevant that in this scenario, the intention to kill is absent. It is of the

essence of double effect that the doctor’s intention is not to kill, although death is foreseeable;

143 As provided for in section 25(8)(b) of the Leadbeater Bill (n 12).
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if the patient’s symptoms could be alleviated without hastening death, this is what would be
done. Some argue that ethically, the distinction between “intending to kill” and ‘foreseeing that
death will result’ is a distinction without a difference; that ‘[we] cannot avoid responsibility
simply by directing our intention to one effect rather than another. If we foresee both effects,
we must take responsibility for the foreseen effects of what we do.”'* However, that point is
usually made in order to argue that assisted suicide is not ethically different from the “double
effect’ type of situation, and that if the law permits one, it ought also to permit the other (an
argument in favour of legalising assisted suicide). It is not usually the position of those who
argue for no distinction between intending and foreseeing death that both are unethical and
ought to be prohibited. Nevertheless, it is theoretically possible that someone could form a
strongly-held belief that hastening a patient’s death in the way the doctrine allows is morally
wrong, and they might wish to opt out of having to do it. However, conscience claims only
arise where an expectation or duty exists that a person will act in a way that is objectionable
to them; so only if doctors were to come under pressure to take such action (rather than it
being a tool at their disposal) would conscientious objection in general — or a right to refuse to
kill in particular — become relevant in this context.

Another context worth considering is the removal of life-sustaining treatment.
Whether a right to refuse to kill would cover this depends on a couple of things. The first is
whether ‘killing” can be understood to encompass passive ‘omissions” as well as active steps.
There is a large volume of literature on the active/passive distinction in law and ethics, some
of which questions whether there is any necessary ethical distinction between actively ‘killing’
and passively ‘letting die” (the “Equivalence Thesis’, defended by Rachels and others).!45 If
Rachels is right, and there is no necessary distinction between the two, then withdrawing life-
sustaining treatment may be covered by the right I am proposing here.

The second consideration is, again, the question of intention. As in the context of
‘double effect’, it can be argued that the intention of a health professional who withdraws life-
sustaining treatment is not to kill the patient. All healthcare interventions require justification.

If a patient has capacity, the only possible legal justification for an intervention is the patient’s

144 peter Singer, Practical Ethics (2" edn, Cambridge UP 1993) 210.

145 James Rachels, ‘Reasoning About Killing and Letting Die’ [1981] 19(4) The Southern Journal of Philosophy
465. For a range of views on the distinction (or lack thereof) between killing and letting die, see the essays
collected in Bonnie Steinbock and Alastair Norcross, Killing and Letting Die (Fordham UP 2024).
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informed consent. If a patient with capacity refuses treatment, continuing to treat them
constitutes a criminal offence.!* Treatment of a patient who lacks capacity is usually justified
by an assessment that it is in the patient’s ‘best interests’.!¥” Where any treatment — including
life-sustaining treatment — is judged no longer to be in the patient’s best interests, continued
treatment no longer has any legal justification. In treatment withdrawal cases, therefore, the
intention is not to kill the patient, but rather to avoid providing treatment that cannot be
justified (and which may in fact be criminal), and to comply with the law.

It is beyond the scope of this chapter to take a definitive position on whether treatment
withdrawals would be covered by the right; in a sense the question is academic, since CO is
already permitted in that area of practice. However, given that this permission derives only
from professional guidance, and not from law, recognising a right to refuse to kill as relevant
might put access to CO in this context on a surer footing.

In any case, the right to refuse to kill would only apply in healthcare contexts where
there was no serious disagreement about the fact that the ending of human beings’ lives was
at stake. This means that it would not apply to abortion, notwithstanding that those who
object to involvement in abortion would presumably frame their objections in terms of the
ending of human life. The analogy with military CO is too tenuous in a context in which there
is fundamental disagreement about whether ‘killing” is at stake at all, and — crucially — in
which the ECtHR itself has declined to take a position on the matter.'*® Thus, the recognition
of a right to refuse to kill would not affect the results in cases like Grimmark and Steen — or
indeed Pichon. Neither would it apply to controversial healthcare practices that
unquestionably do not involve killing, such as treatment for gender dysphoria or non-

therapeutic male infant circumcision (NTMC).

5.9 CONCLUSION

This chapter has considered a novel way of theorising some CO in healthcare within the

framework of human rights, asking whether healthcare professionals have a human right to

146 Ms B (n 7).

147 |ess often, treatment of a patient without capacity is justified by the ‘doctrine of necessity’ (which only
permits treatment that is immediately necessary in an emergency), or under the Mental Health Act 1983 or
the Mental Health (Care and Treatment) (Scotland) Act 2003.

18 Vo v France (n 94).
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refuse to kill their patients. This possibility has been explored primarily through the lens of
the ongoing attempts to legalise assisted suicide in the UK (although I have acknowledged
that the right proposed here may also be applicable in the context of treatment withdrawal),
but the argument I have made here will be relevant regardless of the fate of the current bills,
if conscience clauses in future bills continue to leave certain kinds of involvement unprotected.

It is worth emphasising again that a right to refuse to kill patients obviously would
not be relevant in all of the contexts wherein health professionals might wish to invoke CO,
since it could apply only where the objection is to a practice that involves ‘killing’. Where it
does apply, the right to refuse to kill is proposed as an additional tool for theorising and
judging conscience claims; not as the only valid type of claim, nor as an alternative to the ways
of theorising and adjudicating conscience that are already available. The idea of a right to
refuse to kill has the potential to make a concrete contribution to the regulation of CO, since
the military analogy can help clarify why professionals ought to be able to opt out of indirect
forms of involvement in assisted dying and why no duty to refer ought to be imposed. A right
to refuse to kill could be a valuable touchstone when arguing for better drafting of conscience
clauses in proposed bills, or in arguing for law reform where deficient conscience laws have
already been enacted. In other cases, where a particular form of involvement in assisted dying
is already well-covered by a domestic conscience provision, the value of the right proposed
here may be purely or primarily expressive, but this is also important, because accurately
describing the nature and seriousness of professional objection to assisted dying matters.

In cases where a right to refuse to kill is not applicable, CO can still be justified in
conventional ways by pointing to the need to avoid harm to moral integrity and/or to protect
space for professional autonomy/judgement. But where killing is involved, the right proposed
here offers an additional layer of justification. Health professionals should be at least as
protected from having to kill as the ordinary citizen. I have argued here that the evolving
jurisprudence of military conscience under Article 9 ECHR, read in light of international

human rights law and commentary, can be extrapolated to provide the necessary protection.
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