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On Windfarms and Whimbrel:
Sustainable Shetland v Scottish Ministers

SIR CRISPIN AGNEW OF LOCHNAW BT KC

Introduction

Sustainable Shetland is an unincorporated association that aims to support social,
environmental and economic sustainability in the Shetland Islands. It sought judi-
cial review of a decision by Scottish Ministers to grant planning permission and
consent under section 36 of the Electricity Act 1989 for construction of a devel-
opment comprising 103 wind turbines on Mainland island, Shetland.! A fuller
account of the background to the case can be found in the Outer House decision
given by Lady Clark of Calton (24 September 2013).? The consent was challenged
on the grounds that the Scottish Ministers” decision not to hold a public inquiry
was unreasonable and unlawful. The scheme was also argued to be incompatible
with the Ministers” obligations under the Directive 2009/147/EC of the European
Parliament and of the Council on the conservation of wild birds (Wild Birds
Directive 2009), due to its effects on whimbrel. Whimbrel are migratory wading
birds, 95 per cent of the UK population of which live on Shetland. The author of
this reimagined judgment was Senior Counsel for Sustainable Shetland.

Background Issues

The case raises a number of issues for practitioners concerned about the rights of
third parties considering a rights of nature challenge to a decision with environ-
mental implications.

First, Shetland Islands Council was a participant in the Viking windfarm
proposal through its Shetland Trust, of which the councillors were also trustees.

1 Sustainable Shetland v Scottish Ministers [2015] UKSC 5.
2 Sustainable Shetland v Scottish Ministers [2013] CSOH 158. The case was then heard in the Inner
House, reported at [2013] CSIH 116, before appeal to the Supreme Court.
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Despite the authority officers advising that the Council should object to the
proposed development because it is contrary to policy GDS1 of the Shetland
Structure Plan (2000), the Council decided not to object. Attempts to challenge
this on the grounds of conflict of interest were unsuccessful. The consequence of
the Council not objecting to the application for section 36 of the Electricity Act
1989 consent to the construction of generating stations (wind turbines) was that
the Scottish Ministers did not have to order a public inquiry — paragraph 2 of
Schedule 8 of the 1989 Act. Therefore objectors, like Sustainable Shetland, were
limited to a judicial review challenge on legal grounds only, arising from issues
raised in the decision letter and so factual issues could not be challenged as they
might have been in an inquiry. This raises the question of the lack of third-party
rights of appeal when consent is granted for this type of infrastructure project.
Only the developer may appeal a refusal of a planning application and require a
public inquiry. A third-party objector cannot appeal a grant but can only judicially
review the decision to grant the application, which could be seen as a limitation on
the ability to participate in environmental decision-making.?

Secondly, the application for consent for the operation of a 127 (reduced from
150) turbine windfarm was made in isolation from applications for consent for
closely associated projects. At the time of the litigation, there was no subsea inter-
connector cable to transmit power generated by the windfarm from Shetland to the
mainland. Ofgem would only consider whether or not to authorise an intercon-
nector if sufficient generating capacity had been authorised in Shetland and it was
not approved until 2020. While the Viking windfarm would provide a substantial
part of that capacity, other windfarms would probably need consent before there
was sufficient capacity in Shetland to justify a Shetland interconnector. This meant
that there was no overall strategic environmental assessment of the plan to provide
an interconnector to Shetland with sufficient windfarm consents to provide the
necessary generating capacity to warrant consent for the interconnector. This
was not an issue that could be challenged in the Viking windfarm application.
The extent to which environmental impact assessments can or should consider
cumulative or downstream effects of energy development projects is the subject of
ongoing judicial consideration. For example, there has been recent discussion in
R (on the application of Substation Action Save East Suffolk Ltd) v Secretary of State
for Business, Energy and Industrial Strategy [2022] EWHC 3177 (Admin), Ground
of Appeal 5 ‘Cumulative effects’ and in R (on the application of Finch) v Surrey
County Council *

Thirdly, the judgment raises the core ethical question of why some wildlife
should be sacrificed for the benefit of humans, ie the whimbrel that will be killed

3See Aarhus Convention Compliance Committee (ACCC) reference ACCC/C/2013/90 from
Northern Ireland and J Peter Clinch “Third Party Rights of Appeal: Enhancing Democracy or Hindering
Progress?’ (2006) 7(3) Planning Theory ¢ Practice 327.

4 At the time of writing, the Supreme Court’s decision in this case is pending: www.supremecourt.
uk/cases/uksc-2022-0064.html.
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or displaced by the windfarm or the hooded crows that were to be killed as part
of the management plan to give some protection to whimbrel. This is not an issue
that can be explored fully in the context of current Scottish and UK legislation but
is an ethical consideration for some under the consideration of the rights of nature.
The reimagined judgment draws on the Universal Declaration of Rights of Mother
Earth (UDRME) to suggest that such conflicts should be resolved in a way that
maintains the integrity, balance and health of Mother Earth.



214  Sir Crispin Agnew of Lochnaw Bt KC

The Supreme Court
Sustainable Shetland v Scottish Ministers
9 February 2015
Lord Agnew
Introduction

1. The appellants, Sustainable Shetland, are an unincorporated association
concerned in the protection of the environment of the Shetland Islands. By these
proceedings they challenge a consent granted on 4 April 2012 by the Scottish
Ministers for the construction of a windfarm. The consent was under s 36 of the
Electricity Act 1989 and was accompanied by a direction that separate planning
permission was not required (Town and Country Planning (Scotland) Act 1997,
s 57(2)). Although the appellants’ objections in earlier exchanges had related
to the impact of the development on the environment generally, the focus of
their challenge in the courts has related to the alleged failure of the Ministers to
take proper account of their obligations under the Birds Directive, in respect of
the whimbrel, a protected migratory bird. Their challenge was upheld by the
Lord Ordinary (Lady Clark of Calton) on other grounds which are no longer in
issue, but she indicated that she would if necessary have upheld the challenge also
under the directive. The Ministers’ appeal was allowed unanimously by the Inner
House.

2. The proposed windfarm was on a very large scale. In its amended form it would
have had 127 turbines (reduced from 150), located in three areas (Delting, Kergord
and Nesting), covering a total area of some 13,000 hectares (50 square miles),
of which some 232 hectares would be physically affected. Associated infra-
structure would include 104 kilometres of access tracks, and anemometer masts,
and borrow pits. The original application was made in May 2009. It was accom-
panied by an environmental statement, as required by the Electricity Works
(Environmental Impact Assessment) (Scotland) Regulations 2000 (SSI 2000/320).

3. The whimbrel population of the Shetlands is highly significant in national
terms, representing (at 290 pairs on the basis of a 2009 survey) around 95 per cent
of the total UK population. Of this, some 56 pairs breed in the central mainland
area, where the windfarm would be sited; 23 pairs within the development site;
and 31 pairs breed in the Fetlar Special Protection Area. Between 72 and 108
adult whimbrels from the Shetlands die annually from existing causes. The 2009
survey showed a decline in the Shetlands region over the previous 20 years of
39 per cent overall, but with wide variations across the region. The decline in
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Central Mainland was only 6 per cent, compared to between 54 per cent and
80 per cent in the Fetlar SPA.

4. 'The potential impact on the whimbrel population emerged as an important
issue in early objections from, among others, Scottish Natural Heritage (SNH).
There followed a series of detailed exchanges between SNH and the developers
on both the assessment of the likely impact of the development on the whimbrel
population and mitigation measures. It is unnecessary to do more than summarise
some of the main points. In response to the SNH objection, the developers revised
their environmental statement by submitting a new addendum, including a chap-
ter ‘A 11 Ornithology, which dealt in detail with the likely effects on whimbrel. It
was said to be based on more than eight years of study, which gave ‘considerable
confidence in the robustness of these assessments. It was acknowledged that the
population processes of Shetland whimbrel were ‘poorly understood;, and that, in
the absence of previous windfarm developments in areas with breeding whimbrel,
the likely impact had to be inferred from knowledge of responses of other related
wader species, such as the curlew. It predicted that operational disturbance would
result in the long-term displacement of 1.8 pairs, which might be able to resettle
elsewhere, and a collision mortality rate of 2.1 whimbrel per year.

5. 'The addendum included a habitat management plan (HMP), which contained
detailed assessment of the factors affecting the whimbrel population, and proposed
habitat management actions. For example, the ‘single most important action’ to
increase whimbrel breeding success was said to be the control of the likely main
nest predator, the hooded crow, over sufficiently large areas during the nesting
season. The HMP was said to have ‘a high likelihood of more than offsetting any
adverse effects of the windfarm and a reasonable likelihood of causing the Shetland
whimbrel population to partially and possibly fully recover over the lifetime of the
Viking Wind Farm.

6. Although the revised proposals led SNH to withdraw some of its objec-
tions to the proposals, those in respect of whimbrels were maintained. In its
letter of 11 February 2011, SNH referred to a ‘high likelihood of a significant
adverse impact of national interest. SNH made specific reference to the EU Birds
Directive: “‘Whimbrel are subject to certain general provisions of the EU Birds
Directive which apply to all naturally occurring birds in the wild. These include
Articles 2, 3(1), 3(2)(b) and the last sentence of Article 4(4). Achieving and
maintaining favourable conservation status of the national population is in line
with these provisions and obligations. In this case our advice is that the proposed
Viking windfarm is highly likely to result in a significant adverse impact on the
conservation status of the national population of whimbrel

7. SNH expressed doubts as to the likely success of the HMP, given the ‘unproven
and experimental’ nature of some of the proposed mitigation measures, and the
‘scale and location of the project’ which were not comparable to other mainland
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restoration sites. In later correspondence, SNH described the ornithological assess-
ment as ‘associated with a high degree of uncertainty in several critical respects.
It disagreed with the predicted collision mortality rate, which it put at 4.2 for 127
turbines, or 3.7 if the Delting turbines were removed. SNH welcomed the HMP
as offering ‘the possibility of significant biodiversity benefits’ and as ‘an excellent
opportunity to explore various habitat management methods’ as yet untested in
the Shetlands; but advised that it contained a ‘qualitative assurance which cannot
be relied on with certainty to significantly mitigate these impacts’ It regretted that,
in spite of the significant efforts made in co-operation with the developers, it had
been unable to resolve all their concerns.

8. The Scottish Ministers gave their decision by letter dated 4 April 2012. They
recorded the representations of various consultees, statutory and non-statutory
(including those of SNH and RSPB, relating to effects on birds). They also noted
the receipt of a total of 3,881 public representations, of which 2,772 were objections
and 1,109 were in support of the development; the objections ‘raised concerns on
a number of subjects including habitat, wildlife, visual impact and infrastructure’
In view of the ‘apparently insurmountable aviation issues’ associated with the
24 turbines in the Delting area, it would not be appropriate for those to be included
in any consent, but there remained the option of granting consent for the remain-
ing 103 turbines.

9. The letter stated that the Ministers had had regard to ‘their obligations under
EU environmental legislation’ and to ‘the potential for impact on the environ-
ment, in particular on species of wild birds. It noted that the peatland ecosystem
was in serious decline, and that the restoration proposed by the HMP would ‘offer
benefits to a whole range of species and habitats. It was ‘far more ambitious and
expansive’ than plans accompanying previous windfarm proposals encompassing
an area in total of 12,800 hectares and had been welcomed by SNH as offering the
possibility of significant biodiversity benefits.

10. In a section headed “Whimbrel, the letter discussed the respective submis-
sions and the supporting evidence on this subject. The SNH estimate of 3.7 collision
deaths per year was regarded as ‘very small’ when considered in the context of
the 72-108 annual deaths from other causes. Of the view of SNH and others that
the development would result in a ‘significant impact of national interest, the
letter commented: ‘[M]inisters are not satisfied that the estimated impact of the
development on whimbrel demonstrates such a level of significance. In addition,
ministers consider that the potential beneficial effects of the Habitat Management
Plan (HMP) can reasonably be expected to provide some counterbalancing posi-
tive benefits’

11. It was accepted that the beneficial effects of the HMP could not be predicted
with certainty, for the reasons given by SNH, but the letter continued:

[M]inisters note that the HMP will take one-third of the UK population of whimbrel
under active management, and will target some 100 whimbrel ‘hotspots’ Based on the
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detailed environmental information provided in the environmental statement and
addendum, ministers are satisfied that the measures proposed by the HMP are likely
to have a positive value to the conservation status of the whimbrel. These measures
include a variety of management techniques, including predator control, habitat resto-
ration, protection and management. Ministers are satisfied that an HMP which includes
significant predator control from the outset, as well as ongoing habitat restoration,
protection and management, is likely to counteract the relatively small estimated rate of
bird mortality. Further reassurance is gained from the commitment to ongoing devel-
opment and improvement built into the HMP as understanding of its effect improves,
and from the fact that this commitment will be required by condition.

In any case, if, despite the implementation of the HMP, the estimated negative impact
on the species were to remain, ministers consider that the level of impact on the conser-
vation status of the whimbrel is outweighed by the benefits of the project, including the
very substantial renewable energy generation the development would bring and the
support this offers to tackling climate change and meeting EU Climate Change Targets.
The whimbrel is in decline on Shetland. Ministers consider that the HMP represents
an opportunity — currently the sole opportunity - to try to improve the conservation
status of the species. Without the Viking Windfarm HMP, there currently appears to
be no prospect of any significant work being undertaken to reverse the decline of the
whimbrel in the UK.

12. Tt was considered that conditions on the consent would ensure comprehen-
sive monitoring of the effects of the development and the success or otherwise
of the mitigation measures, which work would also ‘inform ongoing initiatives for
the conservation of whimbrel. The letter went on to consider other issues, under
the headings ‘Landscape and visual, ‘Economic and renewable energy benefits’
and ‘Other considerations, before concluding that ‘environmental impacts will
for the most part be satisfactorily addressed by way of mitigation and conditions,
and that the residual impacts are outweighed by the benefits the development will
bring, and that consent should therefore be granted.

Statutory Requirements and the Birds Directive

13. By paragraph 1 of Schedule 9 of the Electricity Act 1989, developers are
required in formulating their proposals to have regard to ‘the desirability ... of
conserving flora, fauna and geological or physiographical features of special inter-
est) to ‘do what [they] reasonably can to mitigate any effect’ which the proposals
would have on such flora, fauna or features; and, in considering their proposals,
the Ministers are required to have regard to the extent of compliance with those
duties. There is no allegation in this appeal of non-compliance with these duties by
the developers or the Ministers.

14. 1In addition, as is common ground, the Ministers were required to take due
account so far as relevant of the obligations of the United Kingdom under the Birds
Directive. The directive currently in force, which dates from 2009 (2009/147/EC),
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was a codification of provisions originally found in the 1979 Directive (79/409/EEC)
with subsequent amendments. As such they have been discussed in a number
of cases in the European Court of Justice. Detailed analysis can be found in the
opinions of Advocate General Fennelly in C-44/95 R v Secretary of State for the
Environment, Ex p Royal Society for the Protection of Birds [1996] ECR 1-3805
(‘the Lappel Bank case’) and C-10/96 Ligue Royale Belge pour la Protection des
Oiseaux ASBL v Région Wallonne [1996] ECR 1-677.

15.  As has been seen, SNH drew particular attention to ‘Articles 2, 3(1), 3(2)(b)
and the last sentence of Article 4(4). To understand the arguments here and
in the courts below, it is necessary to set these in their context. By Article 1, the
directive applies to ‘the conservation of all species of naturally occurring birds in
the wild state in the European territory of the Member States to which the Treaty
applies’. Article 2 requires Member States to take similar measures for regularly
occurring migratory species which correspond in particular to ecological, scien-
tific and cultural requirements, while taking account of economic and recreational
requirements. Article 3(1) requires Member States ‘[i]n the light of the require-
ments referred to in Article 2’ to take the requisite measures ‘to preserve, maintain
or re-establish a sufficient diversity and area of habitats for all the species of birds
referred to in Article 1’; such measures to include (Article 3(2)(b)): ‘(b) upkeep
and management in accordance with the ecological needs of habitats inside and
outside the protected zones!

16.  Article 4(1) requires ‘special conservation measures’ to be taken in respect of
the species mentioned in annex I of the directive, ‘in order to ensure their survival
and reproduction in their area of distribution, and requires Member States to
‘classify in particular the most suitable territories in number and size as special
protection areas’ for the conservation of these species. Article 4(2) requires ‘simi-
lar measures’ for regularly occurring migratory species not listed in annex I. It is
common ground that whimbrel, though not listed in annex I, are subject to the
requirement for ‘similar measures’ for migratory species under Article 4(2). The
Fetlar special protection area (SPA) was designated pursuant to this duty.

17. It was established by the European Court in the Lappel Bank case that,
notwithstanding the reference in Article 2 to ‘economic and recreational require-
ments, such factors were not relevant in choosing or defining special protection
areas under Article 4. The precise relevance of such factors to the scope of the
duties under Article 2 is a matter of debate. In C-247/85 Commission v Belgium
[1987] ECR 3209, para.8, the European Court observed: ‘Article 2 of the directive ...
requires the Member States to take the requisite measures to maintain the popu-
lation of all bird species at a level, or to adapt it to a level, which corresponds in
particular to ecological, scientific and cultural requirements, while taking account
of economic and recreational requirements and from which it is therefore clear
that the protection of birds must be balanced against other requirements, such as
those of an economic nature! However, in the later Lappel Bank case, the Advocate
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General ([1997] QB, pp 238-239, para 57) took the view that this balance was
relevant under Article 2, not to the level at which the population of the particular
species was to be maintained, but only to the measures required to achieve it. The
Court did not express a view on that point, confining itself to ruling on Article 4.

18. In the same passage SNH made reference to the aim of achieving ‘favourable
conservation status’ for a relevant species. This expression does not appear in the
Birds Directive itself. The concept is taken from the Habitats Directive (92/43/EEC),
and is of direct application to the obligations of states in relation to the European
network of special areas of conservation under Article 3 of that directive (‘Natura
2000’). For this purpose, Article 1(i) defines the ‘conservation status’ of a species
as ‘the sum of the influences acting on the species concerned that may affect the
long-term distribution and abundance of its populations within the territory’
Conservation status is taken as ‘favourable’ when:

population dynamics data on the species concerned indicate that it is maintaining itself

on a long-term basis as a viable component of its natural habitats, and

- the natural range of the species is neither being reduced nor is likely to be reduced
for the foreseeable future, and

- there is, and will probably continue to be, a sufficiently large habitat to maintain its
populations on a long-term basis.

19. 'There are links between the two directives. By Article 3 of the Habitats
Directive, special protection areas designated under Article 4 of the Birds Directive
were also included in the Natura 2000 network, and (by Article 7) such areas were
subject to the same obligations in respect of conservation measures as defined
by Article 6 of the Habitats Directive. However, there appears to be nothing in
either directive to link the concept of ‘favourable conservation status’ as such to the
general obligations under Article 2 of the Birds Directive, which apply to all wild
birds, not just those defined for special protection under Article 4 or otherwise.

The Courts below

20. On 24 September 2013, the Lord Ordinary gave judgment reducing the
Ministers” decision on the grounds (apparently first raised by the court itself) that,
in the absence of a licence granted under s 6 of the Electricity Act, the Ministers
had no power to grant consent. That ground of decision was not supported by
these appellants or any other party to the present proceedings, and it was not
followed by Lord Doherty in a later case: Trump International Golf Club Scotland
Ltd v Scottish Ministers. The Inner House (2014 SLT, p 811, para 19) agreed with
his reasoning. It is unnecessary to consider the point further.

21. 'The Lord Ordinary held in the alternative that the Ministers had failed to take
proper account of their obligations under the Birds Directive. She criticised the
Ministers for failing to ‘address explicitly legal issues arising out of the [directive]
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and explain their approach to decision making’ (para 239). In a long section (paras
245-291) she undertook her own detailed interpretation of provisions of the direc-
tive, followed by a discussion of their application to the facts of the case. Without
disrespect, I hope it is sufficient to highlight what appear to be the key points in
the discussion.

22. She identified what she understood to be the respective positions of the
parties:

[257] In summary, the fundamental dividing line between the interpretation put
forward by the petitioners compared with that advanced on behalf of the respondents
and interested party is that the petitioners maintain that Article 2 sets down a common
standard which requires to be met that the population of the species, in this case whim-
brel, are to be maintained at a level which corresponds in particular to ecological,
scientific and cultural requirements and that obligation rests on the State. ... There is
discretion in how Article 2 is to be implemented but not discretion as to whether it is
to be implemented or not.

[258] In contrast, the respondents submit that the reference to maintaining the popula-
tion in Article 2 is subject to other considerations ... [which] at a minimum included
economic and recreational requirements. It is a balancing exercise. ... The final position
of the respondents was to say in effect that windfarm energy production contributing to
climate change targets out-balanced or outweighed ‘the obligation’ of maintaining the
population of whimbrel to the level specified in Article 2.

23. In resolving that issue, she attached particular weight to the opinion of
Advocate General Fennelly in the Lappel Bank case (see above) as to the limited role
of economic and recreational requirements even under Article 2 (paras 259-263).
She also attached weight to the obligation of the state in respect of migratory
species under Article 4(2). The accepted position was that, despite the existence
of the Fetlar SPA, whimbrel were not in ‘favourable conservation status™ in the
Shetlands or the United Kingdom. This raised the question as to whether the
designation of that area was fulfilling the obligations of the United Kingdom under
that article, and if not ‘what the implications of that were for the decision making
in this case’ It was necessary for the decision maker to give ‘some indication that
they have addressed the issues as envisaged in the Directive’ Taking account of ‘the
problems with the existing conservation status of whimbrel, there was no reason-
ing to explain why the Fetlar SPA site provided sufficient protection and exhausted
their obligation under Article 4(2) of the directive (para 272).

24. As to the HMP, there was no explanation as to why the Ministers, depart-
ing from the view of SNH, and ‘in a situation where it is not disputed that the
reasons for the whimbrel decline are not known and the habitat management plan
is untried and untested in Shetland in relation to whimbrel, were able to conclude
that the HMP would provide ‘some unspecified level of mitigation’ (para 285).
Further, in her view, there was ‘the fundamental difficulty’ that the Ministers had
failed to take the directive as ‘the starting point’ for consideration of the facts.
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Article 2 imposed an obligation to take requisite measures to maintain whimbrel
at ‘an appropriate level, which, in her opinion, would involve ‘addressing the issue
of what is required by Article 2 in respect of whimbrel in this case. These were not
pure questions of fact, but ‘matters of mixed fact and law’. The Ministers had failed
to address these issues, except by way of a ‘balancing exercise’ taking account of
the benefits of the project in relation to meeting EU climate change targets — an
exercise which in her view was not permitted by the directive (paras 285-288).

25.  On appeal, the approach of First Division was radically different. In the
single opinion of the court, delivered by Lord Brodie, they criticised the Lord
Ordinary for addressing the wrong question:

The question which should have been the focus of the Lord Ordinary’s attention was
whether the grant of consent by the Scottish Ministers had been a lawful decision,
once due account was taken of, inter alia, the Wild Birds Directive. Instead, the Lord
Ordinary applied herself to the rather different question as to whether the Scottish
Ministers, in their decision letter, had demonstrated that they had fully understood and
complied with their ongoing obligations under the directive in respect of the United
Kingdom population of whimbrel, irrespective of the likely effect on it of a consent to
the development. (para 26)

26. Whether the development was likely to have a materially adverse effect on
the bird populations protected by the directive was ‘an entirely factual question’
for the Ministers to determine. They had concluded that increased mortality was
unlikely but in any event were not satisfied that, even without mitigation by virtue
of the HMP, the impact was of significance in relation to the conservation of the
species. In the view of the court: ‘Once that conclusion was arrived at, the Wild
Birds Directive, and any associated problems of interpretation and application,
fell out of the picture as far as this proposal was concerned’ (para 27). Although,
the decision letter had not referred expressly to the directive, it was clear to an
informed reader that the decision had been made having regard to SNH’s assess-
ment which referred to specific provisions of the directive (para 29). The Lord
Ordinary’s criticism of the Ministers’ reasoning in relation to their duties under
Article 4(2) reflected the erroneous view that they were required to satisfy them-
selves as to their performance of those duties as a preamble to consideration of the
application (para 30). Once they had decided that ‘the development would have no
significant adverse impact, and might possibly be beneficial, the issue of what was
required by Article 2 in respect of the whimbrel was ‘one that it was unnecessary
to explore’ (para 31).

The Issues in the Appeal

27. Notwithstanding the approach taken in the courts below, which concen-
trated on the issues arising under the Wild Birds Directive and the advice of SNH
that the ‘Viking windfarm is highly likely to result in a significant adverse impact
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on the conservation status of the national population of whimbrel, the argu-
ment developed in this court was that the Scottish Government had failed to give
sufficient weight to the rights of the whimbrel, a species that was to be displaced
from parts of the development site and which would be affected by a significant
mortality rate caused by the wind turbines. It was argued, for Sustainable Shetland,
that the obligations in the Birds Directive such as that in Article 2 ‘to take the
requisite measures to preserve, maintain or re-establish a sufficient diversity and
area of habitats for all the species of birds referred to in Article 1’ and Article 4(1),
which requires ‘special conservation measures’ to be taken in respect of the species
mentioned in annex I of the directive, ‘in order to ensure their survival and
reproduction in their area of distribution, are compatible with a rights of nature
approach to the protection of species. This is supported by the definition of favour-
able conservation status in Article 1(e) the Habitats Directive (Council Directive
92/43/EEC). This EU approach reflects similar rights in the Universal Declaration
of Rights of Mother Earth (UDRME), which, although not binding in the United
Kingdom and not an international treaty, can be considered in reaching a decision
on the rights of the whimbrel. There is a presumption that domestic law should
be read consistently with international law and domestic decision makers are
entitled to take international obligations into account and have done so increas-
ingly; Lord Mance, ‘International Law in the UK Supreme Court, Speech given
at King’s College, London, 13 February 2017, paras 8 and 11.b. We consider that
same approach should apply to the UDRME.

28. Articles 1 and 3 of UDRME recognise that humans and other beings, which
includes whimbrel, have effectively equal rights, which have to be respected by
humans, and in particular humans have to ‘respect, protect, conserve and where
necessary, restore the integrity, of the vital ecological cycles, processes and balances
of Mother Earth’ Article 2(1)(a) recognises that the whimbrel have ‘(a) the right
to life and to exist’ and the right ‘(c) ... to continue its vital cycles and processes
free from human disruptions’ These rights are incompatible with the expectation
that the windfarm will have a mortality rate of between 2.1 and 4.2 and, per SNH,
‘is highly likely to result in a significant adverse impact on the conservation status
of the national population’ Article 3(1)(i) requires the establishment of ‘precau-
tionary and restrictive measures to prevent human activities from causing species
extinction, the destruction of ecosystems or the disruption of ecological cycles. If
there was the risk of a significant adverse impact on the conservation status of the
whimbrel, as identified by SNH, then the precautionary principle would require
the development consent to be refused, because there is a risk of extinction in
Scotland as the principal area occupied by whimbrel in the United Kingdom.

29. Sustainable Shetland accepted that Article 1(7) recognised that ‘(7) The rights
of each being are limited by the rights of other beings and any conflict between
their rights must be resolved in a way that maintains the integrity, balance and
health of Mother Earth! They argued that the Scottish Ministers had not under-
taken this balancing exercise. It could only be undertaken at a full hearing on
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all the evidence in a public inquiry, particularly in this case where the Scottish
Ministers’ adviser opposed the development.

30. The Scottish Ministers and Viking argued that if the court could have regard
to the rights of nature and the UDRME, which they did not accept, then Scottish
Ministers had struck an appropriate balance. Climate change was, itself, a signifi-
cant danger to humans and to many species including whimbrel in Scotland and
the United Kingdom. Therefore, the drive to obtain renewable energy, which
would help to protect the Earth, humans and species justified in the balance the
impact on whimbrel because it helped maintain ‘the integrity, balance and health
of Mother Earth’

31. In response, Sustainable Shetland argued that the balancing exercise of
competing scientific and other evidence was so important in reaching a deci-
sion that maintained the integrity, balance and health of Mother Earth that it
could not be carried out in house by the Scottish Ministers where their scientific
adviser, SNH, had objected to the proposal. In a Scottish parliamentary answer,
the Scottish Ministers had admitted that they had no in-house scientific advisers
and relied on the regulators such SNH for such scientific advice (Response of Paul
Wheelhouse MSP to question S5W-08415, 4 May 2017). Such a balancing exercise
could only be undertaken at a full hearing on all the evidence at a public inquiry,
particularly as the Scottish Ministers had no separate advisers other than SNH
(who also objected to the grant of the application).

Discussion

32. In this case, we accept that Sustainable Shetland should be allowed to intro-
duce its rights of nature argument at this stage, although that is unsatisfactory as
we have not had the views of the lower court on this argument. We have allowed it
because of the importance of the issues, which have not been argued before in the
UK court and because it does not raise any new factual issue.

33.  We accept that, even though the UDRME is not an international treaty and
has not been incorporated into national law, it is an approach to which we should
have regard. It represents the considered views of people with expertise in this area
of law; ¢f Lord Mance. Further, rights of nature have been given recognition in the
constitutions of some states, such as the constitutions of Ecuador and Brazil and
that some courts have recognised the rights of nature — see Judgment T-622/16
(The Atrato River Case), Constitutional Court of Colombia (2016).

34. In the US Supreme Court, Mr Justice Douglas, in a dissenting judgment,
suggested that natural objects such as rivers and species should have legal person-
ality, so that interested parties could pursue actions to protect nature — Sierra Club
v Morton 405 US 727 [1972] at pp 741-743. The idea that the interests of nature
should be heard in environmental decision-making has been given effect by the
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UNECE Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus Convention).
The United Kingdom is a signatory and it is introduced into UK law by the
Environmental Impact Assessment (EIA) Directive (2011/92/EU as amended by
2014/52/EU). The Aarhus Convention gives the (human) public a right to partici-
pate and make representations about developments that might have significant
effects on the environment (Article 6) and also standing to raise or take part in
proceedings challenging developments in a process that is not to be prohibitively
expensive (Article 9).

35. There is some similarity in approach in the Birds Directive for Article 1 and
2 species, including the whimbrel, which require special protection. For example,
Article 4(1) requires ‘special conservation measures’ to be taken in respect of the
species mentioned in annex I of the directive, ‘in order to ensure their survival and
reproduction in their area of distribution. The latter requirement to ensure their
survival is akin to the UDRME rights that all species have the right to exist and to
their life cycles. While not directly equivalent, in that the UDRME gives all beings
the rights and that is a different approach, the EU directives direct that particu-
lar species should be protected, albeit without recognising their inherent rights of
nature. We consider that the UDRME should be taken into account in reaching the
decision on whether or not the windfarm should have been authorised.

36. Further, we accept that if the UDRME is taken into account, that under
Article 7(1) any conflict between rights must be resolved in a way that maintains
the integrity, balance and health of Mother Earth. We accept that it can be argued
that the Scottish Ministers did undertake this balancing exercise by considering
the impact on whimbrel and the need to address climate change. However, we
consider that this complex balancing exercise, which must be based on scien-
tific and other evidence, could not be carried out by the Scottish Ministers alone
based on representations of the developers, where the Scottish Ministers™ scien-
tific adviser, SNH was against the proposal. We consider that there should have
been at least a public inquiry, where the evidence could be tested, because of the
importance of the rights of nature in seeking to resolve a conflict in a way that
maintains the integrity, balance and health of Mother Earth. The evidence should
cover the overall impact on all species and ecosystems, including humans and not
only whimbrel, given that crows were also to be killed as part of the whimbrel
management plan. This should be balanced against the actual benefits for climate
change and how climate change in Scotland might itself impact beneficially or
adversely on nature. It is the whole impact on the integrity of Mother Earth that
has to assessed. The approach taken in the lower courts reflected only the impact
on whimbrel, and that was subordinated to the needs to address climate change
without any overall analysis.

37.  While it was not argued in the courts below, we consider that Sustainable
Shetland is right to argue that without an inquiry the Scottish Ministers do not
have the expertise to carry out this important balancing exercise required by
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Article 7(1) UDRME. This is particularly so where the Scottish Ministers, in the
parliamentary answer, accepted that they did not have in-house expertise, and
relied on the statutory regulators such SNH, who in this case opposed the applica-
tion on the grounds of its impact on whimbrel. We consider that there ought to
have been a public inquiry, and, in so far as the Scottish Ministers had a discretion
to decline to order one, that that decision was unlawful.

Decision

38.  We therefore allow the appeal and remit to the Scottish Ministers to hold a
public inquiry to consider the scientific and other evidence that is necessary for
them to reach an informed decision on the balancing exercise that must be carried
out under Article 7(1) UDRME. We hold that UDRME is a relevant consideration
and should be taken into account in the balance that needs to be struck between
rights of nature, the impact of climate change and to achieve a balance that that
‘maintains the integrity, balance and health of Mother Earth’

39. It is not a matter of considering the rights of whimbrel in isolation, but the
balancing exercise requires to be of the rights of all natural beings, including
ecosystems in the wider area set against the impacts or benefits of the windfarm
in the context of maintaining the integrity, balance and health of Mother Earth.
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Commentary
Malcolm Combe

The judgment of the UK Supreme Court in the Sustainable Shetland case paved the
way for a windfarm on the largest island in Shetland. For those not au fait with the
place, Shetland is the northernmost archipelago of the United Kingdom of Great
Britain and Northern Ireland (over 200 kilometres away from the Scottish main-
land), and is rather windy. Shetland’s location also saw it playing an important
role in an earlier energy moment driven by the discovery of fossil fuels, namely
the development of the North Sea oil and gas sector. A pivot towards renewable
energy infrastructure might have a certain innate attraction in comparison to the
hydrocarbon infrastructure that preceded it. As Agnew’s very selection of this case
for an Earth law reworking demonstrates, it is decidedly not that simple.

Agnew’s introduction raises several points that are themselves worthy of further
comment. In the first place, Agnew bemoans that the appellants, an association
known as Sustainable Shetland, were restricted to the backstop, administrative
law remedy of a judicial review to try to prevent this large windfarm develop-
ment, with all its associated implications for the environment and in particular the
whimbrel population of Shetland. In Scotland, judicial reviews can only be raised
at the Court of Session (a civil court based in Edinburgh). There are practical and
access to justice issues for anyone channelled down this route (in any context),’
not to mention the particular geographic considerations in the case of litigants
from Shetland. These barriers exist despite the Aarhus Convention in the context
of environmental matters and access to justice and Article 13 of the European
Convention on Human Rights on the right to an effective remedy.® Even where
judicial review affords local activists a chance to scrutinise important decisions
at the highest level,” there may be questions around the extent to which anyone
instigating a review is representative of the whole community.

Agnew also raises the ethical question about why any wildlife should be
sacrificed for the benefit of humans, introducing a deontological rather than conse-
quentialist analysis. When ostensibly clean and renewable energy schemes are in
play, this might seem particularly challenging to balance, but there are other legal

>See eg Jon Kiddie, ‘Homelessness & Judicial Review: A Missed Opportunity for Reform’ (2020)
1 Smeal Review 66, also at https://smeal.org/article/homelessness-and-judicial-review-missed-opportun.

6There are obvious financial implications when litigating in Scotland, as discussed in Ben Christman
and Malcolm M Combe, ‘Funding Civil Justice in Scotland: Full Cost Recovery, at What Cost to
Justice?” (2020) 24(1) Edinburgh Law Rewiew 49. Particular environmental concerns also arise across
the UK, including in Scotland, which is evidenced by the United Nations Economic Commission for
Europe Decision VII/8s concerning the United Kingdom (this and related documentation is avail-
able at https://unece.org/env/pp/cc/decision-vii8s-concerning-united-kingdom). All of this can make
it difficult for communities (such as the community affected in Shetland by this development) to have
their voices heard.

7 Consider Walton v The Scottish Ministers [2012] UKSC 44.
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spheres where wider public interests can lose out to narrower interests (perhaps
in relation to measuring a particular private law nuisance® or when unqualified
human rights are in play).

The introduction further notes the eventual approval in 2020 by the energy
regulator Ofgem of an interconnector to link Noss Head in Caithness and
Weisdale Voe in Shetland. This interconnector forms an important piece of the
overall jigsaw for the export of energy from Shetland to the Scottish mainland
and in turn the UK national electricity grid. On 14 April 2023, the energy
company SSE published an update on its website to report that the first of its Vestas
117 turbines was installed at its Viking site (at South Midfield, west of Kergord). This
is not a site I can claim any knowledge of, although it feels familiar to me having
read about an area slightly to the south of it in a book by a Shetland author.” The
landscape affected by this development also brings to mind a book written by a
Lewisman now resident in Shetland.!° On my only trip to Shetland to date, I was
struck by certain similarities between some of the places I visited and the Isle of
Lewis (a place I know well, being where my mother belongs to). Such similari-
ties go beyond proximity to the sea and ocean, by way of the peaty landscape, the
Norse place names, and the crofting system of land tenure that is a feature of the
north and west of Scotland (now governed by the Crofters (Scotland) Act 1993).!!

Lewis has also had various windfarm proposals and developments in recent
years, which some people have campaigned against and others have sought to use
legal devices to advance alternative schemes.!? It is evident windfarms — especially
a scheme involving over 100 wind turbines, as is the case for the Shetland scheme
under discussion - raise many questions, which may involve the interaction a
development will have with existing land uses, not to mention the multifarious
impact it may have on the customs and culture of a locality. This may be a particu-
lar concern in what might be characterised as rural or indeed peripheral areas,
especially if they feel overly burdened by a development and when they are all too
aware of an interconnector carrying energy to more populous areas. Such renew-
able energy schemes will also have an impact on the local ecosystem.

8 Ben Nevis Distillery (Fort William) Ltd v North British Aluminium Co Ltd 1948 SC 592.

®Malachy Tallack, 60 Degrees North: Around the World in Search of Home (Polygon, 2015).

19Donald S Murray, The Dark Stuff: Stories from the Peatlands (Bloomsbury, 2018).

! Anyone wishing to read more about crofting might refer to Crispin Agnew, Crofting Law (T & T
Clark, 2000).

12 eg Stornoway Wind Farm Ltd v Crofters Having Rights in the Common Grazings of Aignish, Melbost &
Branahuie, Sandwick North Street and Sandwick & Sandwick East Street 2017 SLCR 178 and related
cases involved an attempt to use provisions of the Crofters (Scotland) Act 1993. For analysis of debates
in Lewis, see Joseph Murphy and Adrian Smith, ‘Understanding Transition — Periphery Dynamics:
Renewable Energy in the Highlands and Islands of Scotland’ (2013) 45(3) Environment and Planning A:
Economy and Space 691, and Annabel Pinker, ‘Debating Energy Futures on Lewis: Energy Transitions,
Emergent Politics, and the Question of the Commons’ (2019) https://www.hutton.ac.uk/blogs/debat-
ing-energy-futures-lewis-energy-transitions-emergent-politics-and-question-commons-0. On the
legal aspects of windfarm development and crofting tenure, see Stephanie Hepburn, ‘Unlocking the
Potential of Wind Power in Scotland’s Crofting Counties’ (2023) 185 Property Law Bulletin 4.



228  Sir Crispin Agnew of Lochnaw Bt KC

This takes us back to the topic at hand: the whimbrel, a little bird which (in a
UK context) is largely found in Shetland. It played a central role in the litigation
that navigated two stages at the Court of Session (being the original judicial review
at the Outer House and then an appeal to the Inner House) and at the UK Supreme
Court. Ultimately, the absolute protection of whimbrel was not on the winning
side of the scales in terms of the balancing exercise made in accordance with
the Electricity Act 1989 (the statute under which consent for the windfarm was
granted). This weighing exercise involved consideration of the Birds Directive, but
there was no hallowed place for birds beyond that. As acknowledged at the outset,
our Earth law judge was an advocate (the Scottish terminology for barrister) for
Sustainable Shetland. In the Earth law judgment, there are no sour grapes evident.
Instead, Agnew makes his ruling based on something novel and not argued in the
original litigation.

After largely tracking the first twenty-seven paragraphs of Lord Carnwath’s
opinion in the UK Supreme Court (albeit with the original paragraph 18 deleted),
the device deployed by Agnew (starting at paragraph 27) is to characterise the
obligations found in the Birds Directive plus the definition of favourable conser-
vation status in the Habitats Directive as factors which bring the UDRME into
play. This allows the UDRME to be considered in reaching a decision on the
rights of (in this case) the whimbrel.

There is then an allusion to the not at all simple issue of whether a drive towards
renewable energy was something that contributed to the integrity, balance and
health of Mother Earth (paras 30-31), before the ‘Discussion’ section. This begins
by proficiently dealing with the civil procedure point that might have prevented
Mother Earth-related arguments being aired at the top of the judicial hierarchy
when they were not considered in the courts below (para 32). Agnew then draws
on emerging comparative jurisprudence, together with the Aarhus Convention, to
explain why the Scottish Ministers - as original decision-makers - should indeed
have taken the UDRME into account (paras 33-34). In terms of what the deci-
sion would actually have been had this been factored into the equation, this is
not something that is definitively ruled upon - an understandable sidestep in the
context of an appellate judgment.

Rather, matters are remitted back to a public inquiry, on the basis that the
Scottish Ministers would not have been able to engage in what was now the
appropriate balancing exercise simply with input from the developers, especially
when the statutory body charged with looking after Scotland’s natural heritage
was against the proposal (para 35) and possessed expertise that Scottish Ministers
did not (para 36).!* Given the above-mentioned limitations of judicial review as
compared to a public inquiry, and with a judgment such as this laying the neces-
sary groundwork for it, it seems at least plausible that a public inquiry would afford

13 This body now goes by the name NatureScot, but at the time of the litigation it still used its statu-
tory name, Scottish Natural Heritage.
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a better opportunity for the interests of parties affected by this development to
be suitably represented. It may even be worth considering whether such public
inquiries could be shaped in some way so as to be better informed by local human
communities, in the hope that this might bring further environmental benefits.!*
This would be consonant with Scotland’s recent manoeuvres towards land reform
and community empowerment.'®

This Earth law judgment does not quite go so far as to absolutely prioritise
the rights of the whimbrel. Accordingly, even in the Earth law counterfactual,
it remains possible that a consequentialist analysis would have ultimately been
adopted in a way that allowed a renewable energy development to proceed and in
turn some long-term displacement of or collision mortality for a small number of
whimbrel (notwithstanding any habitat management plan instigated by the devel-
oper). This may not be a completely hard-line approach to the rights of nature, but
it seems a pragmatic approach. Such an approach would at least have allowed for
a proper stress test of the overall development proposals in a manner that was not
constrained by the parameters of a judicial review action, whilst ensuring suit-
able weight was given to the interests of whimbrel in any balancing exercise that
followed.

4For an indication of the challenges in this area, see Maria Lee et al, ‘Public Participation and
Climate Change Infrastructure’ (2013) 25(1) Journal of Environmental Law 33.

151t is not possible in this short commentary to quantify whether and to what extent such involve-
ment would have a positive effect in relation to a local ecosystem or indeed the whimbrel that were at
issue in this case, but for an overview of the potential impact of some land reform measures on the envi-
ronment, see Malcolm M. Combe, ‘The Environmental Implications of Redistributive Land Reform’
(2016) 18(2) Environmental Law Review 104 and more recently Bobby Macaulay and Chris Dalglish,
‘Community Landowners and the Climate Emergency, Research Report for Community Land Scotland’
(2021) available at https://www.communitylandscotland.org.uk/resources/community-landowners-
and-theclimate-emergency/. On community ownership of renewable energy infrastructure, see Aileen
McHarg, ‘Community Benefit through Community Ownership of Renewable Generation in Scotland:
Power to the People?’ in Lila Barrera-Herndndez et al (eds), Sharing the Costs and Benefits of Energy and
Resource Activity: Legal Change and Impact on Communities (Oxford University Press, 2016) 297.
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