THE HEALTH AND CARE ACT 2022: INSERTING TELEMEDICINE INTO THE ABORTION ACT 1967

I. INTRODUCTION

On 28 April, the Health and Care Act 2022 (HCA) received royal assent. Seen as a successor to the
Health and Social Care Act 2012, the new Act encompasses significant structural changes to healthcare
services. The HCA is likely to become best known for its formalisation of Integrated Care Systems and
copious transfer of powers to ministers, which have raised objections from both the UK Parliament’s

scrutiny committee and the medical profession.?

Additionally, the HCA includes the first statutory reform of English abortion law in more than thirty
years. Section 178 places early medical abortion by telemedicine on a statutory footing in England and
Wales. The HCA thus makes permanent an emergency arrangement introduced during the COVID-19
pandemic, which itself was an extension of a narrower interpretation of home abortion introduced

across the UK between 2017 and 2020.

This commentary will examine section 178 and show its significant importance for abortion law in
England and Wales, while highlighting the rather different positions in Scotland and Northern Ireland.
It will first explain the legal framework for home and telemedical abortion prior to the HCA’s
enactment, then examine the circumstances of section 178’s incorporation into the HCA and the
framework for telemedical abortion which it provides. This commentary will then consider two
innovations section 178 has introduced, which in turn will make the statutory framework for abortion
more adaptable to future developments in the available treatments than has previously been the case,

and will recognise the wider treatment team in a new way. Finally, this commentary will consider the
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(2002) BMJ 376:036.
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complexity of the interaction between section 178 and the executive’s powers under the Abortion Act

1967 Act (as amended), and reflect on what this means for the future of abortion law reform.

Il. HOME ABORTION BEFORE THE HEALTH AND CARE ACT

Prior to the commencement of section 178, two provisions in the Abortion Act 1967 provided the
principal framework for regulating the locations at which abortions could be performed. Under section
1(3) of the 1967 Act, lawful locations include certain categories of hospital and similar institutions, and
other premises licensed on a case-by-case basis by the Secretary of State. Under section 1(3A),
introduced by the Human Fertilisation and Embryology Act 1990, the Secretary of State can also

‘approve a class of places’.

The section 1(3A) power remained unexercised for almost thirty years. After abortion was devolved,?
the Scottish Government used this power to introduce a limited form of home abortion in Scotland in
October 2017. The Scottish Ministers approved pregnant patients’ homes as a lawful class of places
for the purposes of self-administration of misoprostol for early medical abortion, where this followed
a consultation with a doctor and the administration of mifepristone at a clinic.® This approval was
subject to an unsuccessful judicial review action, SPUC Pro Life Ltd v Scottish Ministers.* The Welsh
and UK Governments introduced similar measures for Wales and England respectively in 2018; the UK
Government did so for Northern Ireland in 2020, within a wider package of abortion reform

measures.’

2 Scotland Act 2016, s 53. See Mary Neal, ‘Devolving Abortion Law’ (2016) 20 Edinburgh Law Review 399.

3 The Abortion Act 1967 (Place for Treatment for the Termination of Pregnancy) (Approval) (Scotland) 2017.
412018] CSOH 85; [2019] CSIH 31. On which, see Robert Brett Taylor and Adelyn L M Wilson, ‘Challenging
Home Abortion in Scotland: Society for the Protection of Unborn Children v Scottish Ministers’ (2019) 23:1
Edinburgh Law Review 103.

5 The Abortion Act 1967 (Approval of Place for Treatment for the Termination of Pregnancy) (Wales) 2018;
Department of Health and Social Care, ‘The Abortion Act 1967 —Approval of a Class of Place’ (27 December
2018); Abortion (Northern Ireland) Regulations 2020, replaced and corrected in the Abortion (Northern
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The pandemic then made it virtually impossible or impractical for patients to attend medical premises
for a consultation and to take mifepristone. Again using the power under section 1(3A), England,
Wales and Scotland therefore approved an expanded interpretation of early medical abortion by
telemedicine as a temporary arrangement.® The new approvals allowed the consultation to be
conducted virtually or by telephone, and for both mifepristone and misoprostol to be self-
administered in the patient’s home.” The UK Government’s approval was subject to a judicial review
action, R (on the application of Christian Concern) v Secretary of State for Health and Social Care, which

did not progress beyond the permission stage.®

However, the approvals had been intended as temporary measures. When the English and Welsh
approvals came near their expiry dates, the question arose as to whether to place these temporary
abortion arrangements on a permanent footing or to return to the narrower, pre-pandemic definition
of home abortion. The UK, Welsh and Scottish Governments consulted on the future of telemedical
abortion. The UK Government’s consultation received nearly 20,000 responses, almost half of which
were campaign responses, mainly by anti-abortion groups.® Overall, 70% of all responses and 45% of
non-campaign responses favoured immediately ending telemedical abortion, while 22% of all

responses and only 41% of non-campaign responses favoured placing the pandemic arrangements on

Ireland) Regulations 2020, reg 8. A useful account can be found in Jordan A. Parsons and Elizabeth Chloe
Romanis, Early Medical Abortion, Equality of Access and the Telemedical Imperative (Oxford University Press,
2021), 60-70.

6 Telemedical abortion was practised by BPAS in Northern Ireland without a separate approval under
emergency abortion care provisions, Abortion (Northern Ireland (No 2) Regulations 2020, reg 11(2)(b): BPAS,
‘BPAS launches Emergency Abortion Pills by Post for women in Northern Ireland amid shameful political
gameplay with women’s health during the Covid-19 pandemic’ (9 April 2020) <https://www.bpas.org/about-
our-charity/press-office/press-releases/bpas-launches-emergency-abortion-pills-by-post-for-women-in-
northern-ireland-amid-shameful-political-gameplay-with-women-s-health-during-the-covid-19-pandemic/>.
See Parsons and Romanis (n 5) 139-142.

7 Department of Health and Social Care, ‘The Abortion Act 1967—Approval of a Class of Places’ (30 March
2020); The Abortion Act 1967 (Place for Treatment for the Termination of Pregnancy) (Approval) (Scotland)
2020; The Abortion Act 1967 —Approval of a Class of Place for Treatment for the Termination of Pregnancy
(Wales) 2020.

8[2020] EWCA Civ 1239.

% Department of Health and Social Care, ‘Consultation Outcome: Home use of both pills for early medical
abortion (EMA) up to 10 weeks gestation: summary of consultation responses’ (March 2020)
<https://www.gov.uk/government/consultations/home-use-of-both-pills-for-early-medical-
abortion/outcome/home-use-of-both-pills-for-early-medical-abortion-ema-up-to-10-weeks-gestation-
summary-of-consultation-responses>.



The Health and Care Act 2022: inserting telemedicine into the Abortion Act 1967

a permanent footing.!° Thus, the UK Government announced on 24 February 2022 that telemedical
abortion would be allowed only until 29 August 2022 in England, after which the pre-pandemic home
abortion arrangements would be restored. This decision was in contrast to the Scottish and Welsh
Governments’ decisions that telemedical abortion should be continued after the pandemic in their

nations,*? and caused widespread concern.®?

I1l. THE HEALTH AND CARE ACT

The Health and Care Bill was awaiting the report stage in the House of Lords when the UK Government
announced its decision to discontinue telemedical abortion in England. In response, the backbench
peer Baroness Sugg moved an amendment to the Bill on the final day of report, to overturn the UK
Government’s decision ‘with the sole purpose of retaining a service that has been in place for the last
two years’.2* The somewhat tangential nature of Baroness Sugg’s amendment was not unusual: the

UK Parliament has a long tradition of amendments adding tangential or irrelevant provisions.? Indeed,

10 |bid.

11 HC Statement UIN HCWS629, Maggie Throup <https://questions-statements.parliament.uk/written-
statements/detail/2022-02-24/hcws629>; Department of Health and Social Care, ‘The Abortion Act
1967—Approval of a Class of Places’ (21 March 2022).

12 population Health Directorate, ‘Early Medical Abortion at Home - Future Arrangements: consultation
analysis’ (June 2021) < https://www.gov.scot/publications/future-arrangements-early-medical-abortion-home-
consultation-analysis/>; Eluned Morgan, ‘Written Statement: Arrangements for Early Medical Abortion at
Home’ (24 February 2022) <https://gov.wales/written-statement-arrangements-early-medical-abortion-
home>; The Abortion Act 1967 —Approval of a Class of Place for Treatment for the Termination of Pregnancy
(Wales) 2022.

13 See e.g. BMA, ‘BMA says the Government's Decision to Ban Telemedicine Abortion puts Politics before
Women’s Health’ (24 February 2022) <https://www.bma.org.uk/bma-media-centre/bma-says-the-
governments-decision-to-ban-telemedicine-abortion-puts-politics-before-women-s-health>.

14 HL Deb 16 March 2022, vol 820, col 407.

15 See e.g. D.N. Clarke and Donald Shell, ‘Revision and Amendment of Legislation by the House of Lords—A
Case Study’ [1994] Public Law 409.
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even in the context of abortion law, the recent reforms in Northern Ireland, mentioned above,

originated in tangential backbench amendments.®

Although the amendment proved controversial, it was approved in division,'” and referred to the
House of Commons as amendment 92, along with numerous other revisions to the Bill. Before debate,
the UK Government tabled an alternative construction, amendment 92A, noting that the House of
Lords’ wording would not change the law as intended.*® Although no specific problem was mentioned,
one clear issue was that amendment 92 did not mention the administration of the tablets, only their

prescription.®

Despite moving amendment 92A as a substitute, the UK Government’s position remained that ‘the
provision of early medical abortion should return to pre-covid arrangements’.?’ Amendment 92A was
only moved by the Government to enable ‘proper[] consider[ation]’ of the issue given it had been
raised by the House of Lords,?! and a conscience vote was conceded.’?> Amendment 92A proved
controversial, but was nonetheless approved in division;? it was subsequently accepted by the House

of Lords,?* so was incorporated into the final Act as section 178.

Section 178 preserves the expanded pandemic arrangements in England and Wales.?® It inserts

subsections 1(3B)-(3D) into the Abortion Act 1967, and makes other technical changes to ensure

16 The Northern Ireland (Executive Formation and Exercise of Functions) Act 2018, s 4; Northern Ireland
(Executive Formation etc) Act 2019, s 9; HC Deb 24 October 2018, vol 648, cols 359-399, 9 July 2019, vol 663,
cols 161-234. On the context of which, see e.g. Robert Brett Taylor and Adelyn L.M. Wilson, ‘UK Abortion Law:
Private Members' Bills, Devolution and the Role of the Courts’ (2019) 82 Modern Law Review 71, 91-96.

17 HL Deb 16 March 2022, vol 820, cols 406-427.

18 HC Deb 30 March 2022, vol 711, col 868.

1% House of Commons, ‘Health and Care Bill (HL Bill 145): Commons Disagreement, Amendments in Lieu,
Amendment to a Lords Amendment and Reasons’
<https://bills.parliament.uk/publications/46087/documents/1713>,

20 HC Deb 30 March 2022, vol 711, col 868.

21 HC Deb 30 March 2022, vol 711, col 867.

22 HC Deb 30 March 2022, vol 711, col 893.

23 HC Deb 30 March 2022, vol 711, col 867-900.

24 HL Deb 5 April 2022, vol 820, cols 2040-2062.

%5 Scotland also continued the pandemic arrangements. See e.g. the Scottish Government’s announcement of
this decision: Population Health Directorate, ‘Early Medical Abortion at Home—Future Arrangements:
Consultation Analysis’ (23 June 2021) <https://www.gov.scot/publications/future-arrangements-early-medical-
abortion-home-consultation-analysis/>.
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appropriate cross-referencing to these new provisions. The new subsection 1(3B) approves ‘the
prescription and administration of medicine’ if subsections 1(3C)-(3D) apply and the doctor believes
in good faith that administration of the first of any medicines will be within ten weeks’ gestation.
Subsection 1(3C) authorises the ordinary residence of a registered medical practitioner in England and
Wales as a place where abortifacients can be prescribed. Subsection 1(3D) authorises the ordinary
residence of a pregnant patient in England or Wales as a place where abortifacients can be self-
administered, if the patient has had a prior in-person or telemedical consultation with a doctor,

registered nurse, or registered midwife.

The framework for telemedical abortion enshrined in section 178 therefore substantially reflects
pandemic practice. The HCA does not otherwise challenge or amend the wider framework outlined in
the Abortion Act 1967, and indeed embeds into telemedical abortion certain requirements also
outlined elsewhere in section 1 of the 1967 Act. For example, it continues the need for the abortion
to be approved by two doctors, which is unlikely to satisfy those who criticise abortion law for
embedding doctors as ‘gatekeepers’ in the process.?® The HCA also continues the requirement of good
faith (rather than accuracy) on the part of the doctor regarding the gestational limit. Notably,
however, whereas two doctors must believe in good faith that one of the grounds for abortion
outlined under section 1(1) of the 1967 Act applies, and therefore to authorise the procedure on
medical grounds, only the one doctor performing the telemedical abortion need be in good faith as to
the gestation of pregnancy under the new subsection 1(3B). Similarly, section 178 (inserting
subsection 1(3D) into the 1967 Act) preserves the earlier approvals’ requirement that self-
administration must occur in the patient’s ‘usual place of residence’, and thereby excludes patients

not normally resident in England or Wales.

However, section 178 does include three important changes, which depart from the abortion law

framework outlined in both the approvals and the 1967 Act: two providing innovations for medical

26 Emily Jackson, Law and the Regulation of Medicines (Hart 2012), passim.
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practice and another which interacts with the executive’s power under section 1(3A). These aspects

of section 178 are examined in turn below.

IV. TREATMENT BY ‘MEDICINFE’

The current treatment protocol for early medical abortion, whatever the location, is the
administration of mifepristone and misoprostol. The English and Welsh approvals, both in 2018 and
in 2020, explicitly mentioned abortion being performed specifically by these medications. Section 178,
inserting section 1(3B)(a) to the 1967 Act, in contrast provides the more expansive reference to ‘the
prescription and administration of medicine’. This phrasing was introduced by the UK Government,
with Baroness Sugg’s draft provision having specified mifepristone and misoprostol. No explicit
rationale for the UK Government’s more expansive phrasing was provided to Parliament. Given the
circumstances of the section’s introduction, it is difficult to identify what the intention here might
have been or if this change might simply have been a drafting error. However, in any case, the effect
will be to ensure future compatibility of the new statutory provision, should alternative treatment

protocols or medicines become available.

This future compatibility protects the new provision against the kind of difficulties which have affected
the interpretation of the 1967 Act previously. The question of how the abortion law framework should
be applied to new medical advancements has previously resulted in litigation, with courts having to
decide whether to adopt a construction of the 1967 Act which enables the use of the new techniques
and treatments. In Royal College of Nursing of the United Kingdom v Department of Health and Social
Security, the House of Lords adopted a broad construction of the 1967 Act to clarify how the law would

apply to medical staff adopting non-surgical medical induction by prostaglandin.?’

2711980] UKHL 10.
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However, the courts have been inconsistent in their willingness to interpret the 1967 Act broadly. In
BPAS v Secretary of State for Health, the Queen’s Bench refused to adopt a sufficiently broad
interpretation of the Act to enable home abortion without the need for any approval, on the basis
that ‘Parliament has placed responsibility for approving a place of treatment (other than those
specified) on the Secretary of State’.?® However, in SPUC Pro Life Ltd v Scottish Ministers, the Outer
House of the Scottish Court of Session at first instance indicated that the Act’s interpretation ‘must be
carried out against the chronological background, which includes the development of pharmaceutical
termination of pregnancy’.?° On appeal, the Inner House of the Court of Session confirmed the lower
court’s assessment.%® The Court of Appeal in Christian Concern approved the Scottish courts’ finding
that the 1967 Act should be interpreted in light ‘not only of developments in medical science and
medical practice, but also of prevailing conditions’.3! However, it did not go so far as the Scottish courts
in finding ‘no difficulty in construing the words of section 1(1) of the Act that require treatment “by a
registered medical practitioner” as permitting the second stage of pharmaceutical termination to take
place in the pregnant woman’s home’.3? It has been observed elsewhere that this comment might

indicate the Scottish courts’ openness to ‘a purposive reinterpretation of the Act [which] would allow

home abortion irrespective of any Approval’.3

The relevant phrasing in section 178, inserted into the 1967 Act as section 1(3B)(a), potentially
removes this problem, by avoiding direct reference to mifepristone and misoprostol but instead
simply mentioning ‘medicine’. The 2022 Act does not define what is meant by ‘medicine’ in this
context, but the term could be interpreted broadly as ‘any substance or combination of substances
that may be used by or administered to human beings with a view to (i) restoring, correcting or

modifying a physiological function by exerting a pharmacological, immunological or metabolic

28 [2011] EWHC 235 (Admin), [33].

29 [2018] CSOH 85, [34].

30[2019] CSIH 31, [31]-[34].

3112020] EWCA Civ 1239, [41].

3212018] CSOH 85, [41]; [2019] CSIH 31, [31]-[34].
3 Taylor and Wilson (n 4) 108.



The Health and Care Act 2022: inserting telemedicine into the Abortion Act 1967

action’,*® with classification being undertaken by the Medicines & Healthcare products Regulatory

Agency (MHRA).

Thus, by using such expansive phrasing, the HCA has enabled future changes in treatment protocols
without the need for recourse to further parliamentary or governmental intervention. This has the
effect of handing increased discretion over treatment for early medical abortion to the medical

profession and medical regulators.

V. INCLUSION OF THE WIDER TREATMENT TEAM

The HCA also expanded on the earlier English and Welsh approvals with respect to the explicit

inclusion of the wider treatment team.

Section 1 of the 1967 Act has previously referred only to ‘registered medical practitioners’, meaning
doctors, with no explicit role or recognition within the statutory framework for other medical
professionals in the abortion process. The House of Lords, in Royal College of Nursing, extended the
protections of the 1967 Act to the wider treatment team where they were acting under the
instructions of the doctor.3® The definition of the treatment team has since been extended again to
include the patient themselves, first by the Outer House of the Court of Session in SPUC Ltd.?® That
finding was confirmed by the Inner House on appeal as ‘consistent with the modern approach to
patient autonomy’;* this phrasing was adopted verbatim and approved obiter by the Court of Appeal

in Christian Concern.* This potentially represents ‘a significant shift’ in the role of the patient: it ‘gives

34 Human Medicines Regulations 2012, reg 2(1)(b), per Directive 2001/83/EC, Article 1.
35[1980] UKHL 10.

36 [2018] CSOH 85, [38]-[41].

37[2019] CSIH 31, [32].

38 [2020] EWCA Civ 1239, [30].
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the patient a greater burden of responsibility and control over determinative factors within her

treatment.”®

However, the precise role of multidisciplinary team members has remained ill-defined with respect to
the consultation with the patient. The 1967 Act does not itself specify which medical professional must
consult with the patient. Since 2014, but most recently in March 2020, the UK Government’s position

has been:

Although there is no legal requirement for at least one of the certifying doctors to have seen
the pregnant woman before reaching a decision about a termination, the Department’s view

is that it is good practice for this to be the case.*

The UK Government did recognise ‘that the [multidisciplinary team], including nurses and counsellors
... plays an important role in supporting women seeking an abortion and in obtaining information from
women’.*! Despite this guidance, the Court of Appeal in Christian Concern acknowledged that
members of the wider treatment team have, in practice, been conducting patient consultations in

cases of early medical abortion for at least several years.*

This question was again left vague in the 2020 approvals for England and Wales. These stated that an
early medical abortion could be performed at home where the patient ‘had a consultation with a
registered medical practitioner via video link, telephone conference or other electronic means’. A
different provision within the approvals did not mention the doctor, but stated only that the

consultation could be had ‘with an approved place via video link, telephone conference or other

39 Taylor and Wilson (n 4) 108.

40 pepartment of Health, ‘Guidance in Relation to Requirements of the Abortion Act 1967 for All Those
Responsible for Commissioning, Providing and Managing Service Provision’ (May 2014)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/313459
/20140509 - Abortion_Guidance_Document.pdf>, para 6; Department of Health and Social Care, ‘Procedures
for the Approval of Independent Sector Places for Termination of Pregnancy (Abortion)’ (March 2020)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/874241
/Procedures_for_approval_of_independent_sector_places_for_abortion.pdf>, annex 2, para 6.

412014 Guidance, para 21; 2020 Guidance, annex 2, para 20.

42 [2020] EWCA Civ 1239, [43].

10
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electronic means’. The vagueness in this latter clause regarding the medical professional who should
undertake the consultation could have enabled an expansive interpretation, to allow the consultation
to be had with a nurse or midwife. At least the private provider BPAS interpreted the phrasing in this
manner, with nurses and midwives undertaking consultations at its clinics.*®> Such an expansive
interpretation would have enabled consistent practice with Scotland, where the 2020 approval
explicitly allowed ‘consultation with a registered medical practitioner or registered nurse acting under

the direction of a registered medical practitioner’.*

However, such an interpretation of the statutory framework and approvals—while almost certainly
valid—has not been without risk that an alternative interpretation might have been taken by the
courts. The HCA has removed that risk, explicitly endorsing this role for the wider treatment team.
Section 178, inserting section 1(3D) into the 1967 Act, allows telemedical abortion following ‘a
consultation (in person, by telephone or by electronic means) with a registered medical practitioner,
registered nurse or registered midwife’.* The HCA has thus added explicit recognition of nurses and
midwives to the Abortion Act for the first time, extending explicit statutory protections to them in
their own right rather than indirectly through the doctor. It remains the case that two doctors must
authorise the abortion, a requirement that has long been controversial,*® and which others have
argued is particularly excessive in early medical abortion (especially given a registered midwife or
registered nurse is allowed to form the relevant medical opinion in Northern Ireland).*” Nonetheless,

this provision begins to recognise the advantages of ‘task-sharing’*® within the treatment team.

43 BPAS, ‘Consultation (COVID-19) Essential Information’ <https://www.bpas.org/contact-us/covid-19>;
Elizabeth Chloe Romanis and Jordan A. Parsons, ‘Legal and Policy Responses to the Delivery of Abortion Care
during COVID-19’ (2020) 151 International Journal of Gynaecology and Obstetrics 479, 482.

4 Abortion Act 1967 (Place for Treatment for the Termination of Pregnancy) (Approval) (Scotland) 2020, para
6.

4 Emphasis added.

46 Sally Sheldon, ‘British Abortion Law: Speaking from the Past to Govern the Future’ (2016) 79:2 Modern Law
Review 283, 288-300.

47 Abortion (Northern Ireland) (No. 2) Regulations 2020, reg 2(2), 3; Elizabeth Chloe Romanis, Alexandra
Mullock and Jordan A. Parson, ‘The Excessive Regulation of Early Abortion Medication in the UK: The Case for
Reform’ (2022) 30:1 Medical Law Review 4, 30-31.

8 On task-sharing, see Romanis and Parsons (n 43), 491-492.

11
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Itis thus clear that the HCA has embedded within the 1967 Act the separation of the consultation with
the patient from the authorisation of the abortion within the meaning of good faith. Parliament has
passed discretion to the medical profession to decide whether the consultation should be undertaken
by other members of the treatment team on behalf of the doctor, and under what circumstances the

doctor may require to meet with the patient directly, for cases of telemedical abortion.

This raises a wider question regarding the future interpretation of good faith in abortion, including
with respect to other cases of abortion. While allowed by the UK Parliament (and effectively endorsed
by the Court of Appeal in Christian Concern) for early medical abortion, the consultation being held
with a member of the treatment team other than a doctor remains contrary to the UK Government’s
guidance. It therefore remains to be seen whether such a broad interpretation of good faith could be
sustained in more complex cases of abortion, and may be particularly scrutinised in more complex

cases, such as those for late-stage abortion or abortion for foetal abnormality.

VI. INTERACTION WITH SECTION 1(3A)

The examinations above have shown that the HCA has introduced important innovations for medical
practice in abortion cases. A final question arises over the HCA’s impact on the executive’s section
1(3A) power, under which all the approvals have been made, and the extent to which telemedical

abortion has been placed outside its scope in England and Wales.

On the one hand, as telemedical abortion is now on a statutory footing, this would normally be
expected to restrict the future exercise of the section 1(3A) power with respect to England and Wales.
On the other hand, another inserted provision—section 1(3A)(b)—provides that the section 1(3) and
1(3A) power ‘is not limited by subsections (3C) and (3D)’. It is unclear how a court might interpret this

provision with respect to any approval which appeared to encroach on the framework set out within

12
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the new subsections 1(3B)-(3D), perhaps to address some of the obvious limitations mentioned above
like exclusion of non-resident patients and limitation of self-administration to the patient’s usual

residence.

Per the dicta of Padfield, powers delegated to the executive must be exercised in accordance with
parliamentary intention, taking account of the provisions in the Act.*® An argument based on Padfield
and interpretation of the 1967 Act was unsuccessful in Christian Concern: the Court of Appeal held—in
accordance with Royal College of Nursing—that the parliamentary intention behind the 1967 Act was
to allow lawful abortions to be performed in ‘safe and hygienic’ places, and further held that the
pandemic approval was consistent with this purpose.>® A judicial review action might be more likely
to succeed against any future approval attempting to use the section 1(3A) power to vary telemedical
abortion, given Parliament’s intention on the scope and limitations of telemedical abortion is arguably
explicit within the new subsections 1(3B)-(3D), but would have to rationalise such an interpretation

with section 1(3A)(b).

The level of protection for abortion access in the UK has become a point of increased interest and
concern in light of the removal of a federal-level protection for abortion in the USA earlier this year.>?
Early commentators on this UK-US comparison have tended to highlight the role of the European
Convention on Human Rights in protecting abortion access in the UK.>? While the Convention does not
explicitly mention any right to abortion, it has been shown elsewhere that the UK Supreme Court has

indicated that it would be prepared to hold that the Convention does protect a minimum right to

4 See Padfield v Minister of Agriculture, Fisheries and Food [1968] UKHL 1.

50 [2020] EWCA Civ 1239, [51]-[54].

51 Dobbs v Jackson Women’s Health Organization, 2022 WL 2276808 (2022).

52.0n which, see e.g. Taylor and Wilson (Edinburgh Law Review, forthcoming 2022); Kirsty Hughes, ‘The Bill of
Rights and the Precarity of Abortion Rights’ (UK Constitutional Law Association, 11 July 2022)
<https://ukconstitutionallaw.org/2022/07/11/kirsty-hughes-the-bill-of-rights-and-the-precarity-of-abortion-
rights/> accessed 24 July 2022; Karolina Szopa and Jamie Fletcher, ‘The Future of Abortion Rights under the
European Convention on Human Rights in Light of Dobbs’ (UK Constitutional Law Association, 30 June 2022)
<https://ukconstitutionallaw.org/2022/06/30/karolina-szopa-and-jamie-fletcher-the-future-of-abortion-rights-
under-the-european-convention-on-human-rights-in-light-of-dobbs/> accessed 24 July 2022.

13
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abortion.>® Yet, whether there will continue to be recourse to the Convention in domestic law, and in
what terms, remains unclear. The previous UK Government under Boris Johnson introduced the Bill of
Rights Bill to repeal the Human Rights Act 1998, under which domestic access to the Convention is
enabled, and was unsupportive of any explicit protection for abortion being added to the proposed
Bill.>* While the Bill of Rights Bill is not anticipated to progress as it was introduced,® it is not clear
what the new Government’s policy position on the UK’s relationship with the Convention will be.
Meanwhile, the new Prime Minister, Liz Truss, appeared to be responsible for the UK Government’s
controversial removal of references to reproductive rights in an international human rights statement
in her previous position as Foreign Secretary.®® In that wider context, the original decision to
discontinue telemedical abortion in England could have been an early indication of a wider

governmental instinct towards retrenchment of abortion rights.

VII. CONCLUSION

The Health and Care Act 2022 affects numerous areas of healthcare. With respect to abortion, it both
highlights and adds to the complexity of the law across the UK and the legal structures which underpin
it. It inserts telemedical abortion into the Abortion Act 1967, putting the pandemic arrangements on
a permanent and statutory footing in England and Wales. Meanwhile, such arrangements continue
based on Scottish Government approval in Scotland, while no equivalent change to the law was made

in Northern Ireland.

53 Taylor and Wilson (n 16) 79-81.

54 HC Deb 29 June 2022, vol 717, col 292.

55 Sebastian Payne and Jane Croft, ‘Liz Truss Scraps Proposed British Bill of Rights’ The Financial Times (7
September 2022) <https://www.ft.com/content/9b0a32fc-980b-4f00-9cf5-6c3f29756800> accessed 6 October
2022.

56 Lizzy Davies, ‘UK under International Pressure over Deletion of Abortion Commitments’ The Guardian (22
July 2022) < https://www.theguardian.com/global-development/2022/jul/22/european-countries-pressurise-
uk-over-removal-of-abortion-commitments-liz-truss> accessed 25 July 2022.
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The HCA’s new provision embeds many of the existing requirements of the wider abortion law
framework in England and Wales. At the same time, new levels of future compatibility are enabled by
reference to abortion being performed by the administration of ‘medicine’ rather than mifepristone
and misoprostol specifically, meaning that the kind of litigation seen in the past when new medical
protocols have been introduced should not be necessary in this case. In doing so, the HCA provides
increased discretion to the MHRA and the medical profession to determine appropriate treatment
protocols, without the need for further parliamentary or governmental action, as would still be

required in Scotland and Northern Ireland.

A second innovation is that midwives and nurses can undertake the consultation instead of the doctor.
This is the first explicit acknowledgement of the wider treatment team in the statutory framework.
Empowering such medical professionals to undertake the consultation with the patient is a positive
step in recognising the advantages of task-sharing, and will likely increase flexibility for managing the
process and improve treatment turnaround times. However, being contrary to wider Government
guidance, uncertainty remains as to whether the courts might interpret such a practice to be within

the scope of good faith in other—and particularly in more complex—abortion cases.

Finally, it has been shown here that questions remain over any impact of the new provisions on the
scope of the executive approval power under section 1(3A) of the 1967 Act. Whether the courts would
recognise as lawful any attempt by a government to vary the scope of telemedical abortion from that
provided in the HCA might depend on the level of encroachment balanced against parliamentary
intention evident in sections 1(3B)-3D) on the one hand and the saving provision in section 1(3A)(b)
on the other. This uncertainty is particularly notable given section 178’s origin as a UK Government
concession against its previous decision to discontinue telemedical abortion in England after the

pandemic.
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* With thanks to Eliza Bechtold, llona Cairns and Robert Taylor for their comments on an earlier draft of this
article. All weblinks accessed 5 May 2022 unless otherwise stated.
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