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FRAMEWORK OF SCOTTISH DEVOLUTION

76. Overview of chapter.

   These paragraphs do not attempt to be a comprehensive constitutional history of Scotland1. Rather they seek simply to provide some context for the description of the structure and operation of the Scottish devolution scheme created by the Scotland Act 1998 (c 46) which came into operation in 1999. So much of the devolution scheme in action, especially in its early years, is, or is purported to be, based upon the previous centuries of Scottish constitutional and political development, and especially upon the detailed campaigning and policy-making which followed the demise of the attempt in the 1970s to create a devolved Scottish Parliament, in particular the work in and around the Scottish Constitutional Convention from 1989 to 1995 and the Consultative Steering Group in 19982. 

1. See para 93 below and T B Smith A Short Commentary on the Law of Scotland (1962) ch 3.

2. See further, especially from a constitutional law context, J McFadden and M Lazarowicz The Scottish Parliament: an Introduction (2nd edn, 2000), ch 1; B K Winetrobe Realising the Vision: a Parliament with a Purpose (Constitution Unit, 2001) ch 2; C M G Himsworth and C R Munro The Scotland Act 1998 (2nd edn, 2000) introduction.

77. Scotland and the Acts of Union.

   Prior to 1707, England and Scotland possessed separate constitutions and parliaments, although they had shared the same monarchy since 1603. It is fair to say that the Scots Parliament had not developed as far in terms of its autonomy and procedures as its English counterpart at Westminster, although it had matured significantly in the later seventeenth century, especially after a brief period of abolition under the Cromwellian Commonwealth, and following the Restoration. 

   Scotland and England came together in a political union in 1707 after the Parliaments of England and Scotland passed individual Acts of Union whereby the separate Parliaments of the two countries ceased to exist and were replaced by the Parliament of the United Kingdom of Great Britain1. Although the Scottish Parliament was abolished in 1707, and, in practice, the new Union Parliament operated as a continuation of the English Parliament with an influx of some Scottish representatives, the Scots maintained a sense of national identity due, in part, to the fact that the Presbyterian Church and the Scottish legal system were preserved by the terms of the Union. The Union was not warmly embraced by most Scots. Indeed there was rioting on the streets of Glasgow and Edinburgh when the terms were first made public. However, the economic situation at the time was such that acceptance of the union was almost inevitable and it was largely tolerated. 

   The arrangements for the government of Scotland from London for much of the eighteenth and nineteenth centuries were formally in the hands of the Home Secretary. In practice, however, the Lord Advocate, a Law Officer appointed by the government, exercised most of the effective power2. Interest in Parliamentary affairs by Scots was minimal as their MPs were manipulated to dance to the government’s tune. The electoral system was so corrupt and the number of people entitled to vote so tiny that not even the Scottish aristocracy, let alone the ordinary Scot, could hope to achieve influence. In 1823 it was estimated that fewer than 3,000 men were entitled to vote3. (Women were not to get the vote in the United Kingdom until 19184.) However, demand for electoral reform grew and in 1832 the male middle classes were enfranchised by the Representation of the People (Scotland) Act, followed by the Representation of the People Acts of 1867 and 18845 which extended the franchise to include all men aged twenty-one years or over. As more and more men were given the vote, discontent rose about the lack of interest shown by the Westminster Parliament in Scottish affairs. 

1. See para 93 below.

2. See paras 425 ff below.

3. See PARLIAMENTARY AND OTHER ELECTIONS.

4. Representation of the People Act 1918 (c 64).

5. Ie Representation of the People Acts of 1867 (c 102) and 1884 (c 48 & 49 Vict c 3).

78. The Secretary for Scotland.

   The growing burden of government led to a demand for the appointment (or reappointment) of a Scottish Secretary of State, a post which had been abolished in 1746, following the Jacobite rebellion. In 1885, Parliament passed the Secretary for Scotland Act (c 61), which established the post of Secretary for Scotland and the Scottish Office, based in Dover House in London1. At first, his responsibilities were primarily law and order and education, although he was also required to supervise the various public boards which multiplied during the last part of the nineteenth century and the early part of the twentieth century responsible for important areas such as local government, agriculture, health and prisons. 

   In 1926, the post of Secretary for Scotland was upgraded to that of Secretary of State2 and in 1939 the Scottish Office was moved to St Andrew’s House in Edinburgh. The Secretary of State for Scotland has had a regular seat in the Cabinet in peacetime since 18923. 

1. See H J Hanham ‘The Creation of the Scottish Office 1881–87’ 1965 JR 205; J S Gibson The Thistle and the Crown: A History of the Scottish Office (1985).

2. Secretaries of State Act 1926 (c 18), s 1(1).

3. For the office of the Secretary of State for Scotland at the present, see para 265 below.

	


	


	


	


79. The demand for home rule.

   A number of factors, including the rise of the Irish Home Rule movement in the nineteenth century, led to the emergence of a Scottish Home Rule Association in 1886. Scottish home rule was frequently discussed in the House of Commons, especially as part of schemes for ‘devolution all round’ under Gladstone, but no Bill reached the statute book to provide a Parliament for Scotland, similar to that which was provided for Northern Ireland (and for Southern Ireland, although never implemented) by the Government of Ireland Act 1920 (c 67). 

   The National Party for Scotland was founded in 1928 and started to contest elections in the following year. In 1934, the National Party of Scotland merged with another home rule party, the Scottish Party, to form the Scottish National Party (SNP). The SNP won its first Parliamentary seat in a by-election in Motherwell in 1945 but lost it in the general election later that year. The SNP made no more headway in terms of Parliamentary seats for over twenty years but gained an increasing number of votes, particularly in by-elections. In 1967, they won the previously safe Labour seat of Hamilton in a by-election and in the following year they won 30 per cent of the vote and 108 seats in the local government elections. 

80. The Royal Commission on the Constitution.

   The Labour government which had been re-elected in 1966 was concerned by the electoral success of the Scottish National Party in 1967 and of the Welsh nationalist party, Plaid Cymru, which had won a Welsh by-election in 1966. In 1969, a Royal commission was appointed, chaired initially by Lord Crowther and after his death by Lord Kilbrandon, to examine the constitution of the United Kingdom. The Commission reported in 19731. Although its terms of reference were notionally extremely wide (and the Commission’s Report, and supporting volumes, covered much of constitutional interest), it accepted that the devolution question had been at the heart of its establishment. It rejected separatism and federalism as solutions and a majority recommended a directly elected assembly for Scotland elected on the system of the single transferable vote. The response to the Report of the Commission by the Conservative and Labour Parties was lukewarm and neither party included devolution in their manifestos for the general election which was held in February 1974. 

1. Report of the Royal Commission on the Constitution (‘The Kilbrandon Report’) (Cmnd 5460) (1973).
81. The attempt to establish devolution in the 1970s.

   The results of the general election held in February 1974 gave devolution a new lease of life as the Scottish National Party won seven seats and Plaid Cymru two. 

   The new Labour government, which did not have an overall majority of seats in the House of Commons, was forced to make concessions to the nationalist parties and announced that it would bring forward proposals for a measure of home rule for consideration. In September 1974, a White Paper was published entitled Democracy and Devolution: Proposals for Scotland and Wales1. It proposed directly elected Assemblies for Scotland and Wales, with the Scottish Assembly having legislative but not tax-raising powers and the Welsh Assembly having executive powers only. A further general election was held in October 1974, which gave Labour a very small overall majority and at which the Scottish National Party increased the number of seats held to eleven. A second White Paper was published in November 1975 entitled Our Changing Democracy: Devolution to Scotland and Wales2. A Scotland and Wales Bill was published in November 1976 but the government, lacking a secure majority, was unable to get it through all the necessary stages in Parliament and the Bill was abandoned. 

   The following year, after the so-called ‘Lib-Lab Pact’ had shored up the government’s effective Commons majority, separate Bills for Scotland and Wales were introduced. During the Parliamentary process, the Bills came under severe attack, not only from the opposition and from the House of Lords, but also from a significant bloc of anti-devolutionists on the government’s backbenches. Tam Dalyell consistently attacked the potential constitutional impact on the Union of devolution through what became immortalised by his ‘West Lothian Question3’. An amendment was introduced by another Labour rebel, George Cunningham (a Scot who represented a London constituency), which made it necessary for 40 per cent of the electorate to vote ‘Yes’ in referendums before the Acts could be brought into operation4. 

   The Scotland and the Wales Acts received royal assent in 1978 and the referendums were held on 1 March 1979. Although a small majority of Scots who did vote voted ‘Yes’, the 40 per cent threshold was decisively missed5. The Welsh overwhelmingly voted ‘No’6. A motion of no confidence in the Labour government was tabled, almost immediately, initially by the SNP who were angry that the government would not go ahead with implementing devolution notwithstanding the referendum result; the government was defeated (by one vote) and a general election was held in May 1979 which was won by the Conservatives under Margaret Thatcher. The Scotland Act and the Wales Act were repealed in the following month by Order in Council7. 

1 Democracy and Devolution: Proposals for Scotland and Wales (Cmnd 5732) (1974).

2. Our Changing Democracy: Devolution to Scotland and Wales (Cmnd 6348) (1975).

3. The West Lothian Question can be summarised as the situation where Scottish MPs could speak and vote on matters affecting the rest of the United Kingdom, even if they could not do so in relation to their own constituencies because these matters had been devolved. More generally, the term came to symbolise the Parliamentary and representational aspects of the asymmetrical nature of devolution in the United Kingdom.

4. Scotland Act 1978 (c 51), s 85; Wales Act 1978 (c 52), s 80. This became known as the ‘40 per cent Rule’.

	5. 


6. In Scotland, 32.9 per cent voted ‘Yes’, 30.8 per cent voted ‘No’, but 36.3 per cent of the electorate did not vote.

7. In Wales, only 11.9 per cent of the electorate voted ‘Yes’.

8. Scotland Act 1978 (Repeal) Order 1979, 1979/928.

	


82. The Campaign for a Scottish Assembly.

   The Conservative government remained in power for eighteen years and was implacably opposed to devolution, although it did recognise from time to time, especially in the early 1980s and mid-1990s, that it had to take some steps to appease the continuing demand for devolution (and shore up its deteriorating electoral position in Scotland) by reforming Parliamentary procedures for transacting Scottish business at Westminster1. However, the desire for some form of devolution in Scotland remained and a cross-party Campaign for a Scottish Assembly (CSA) was formed in 1980. Following the re-election of the Conservatives in 1983 and 1987, the CSA invited a group of prominent Scots, including Professor D N MacCormick of the University of Edinburgh and James Ross, a retired civil servant in the Scottish Office who had drafted the 1978 Scotland Bill, to form a Constitutional Steering Committee and to report inter alia on the practical steps required to set up a Scottish Constitutional Convention for the purpose of creating a Scottish Assembly. The Committee presented its report in July 1988, entitled A Claim of Right for Scotland. The report was highly critical of the way in which Scotland was governed and concluded that the prerequisite of fundamental improvement was the creation of a Scottish Assembly2. It recommended the establishment of a Scottish Constitutional Convention to draw up a scheme for a Scottish Assembly; to mobilise Scottish opinion behind such a scheme; and to deal with the government in securing approval for that scheme or an acceptable modification of it3. 

1. See Scotland in the Union: a Partnership for Good (Cm 2225) (1993)

2. A Claim of Right for Scotland (1988), paras 3.1–3.11, 7.1–7.5.

3. A Claim of Right for Scotland, para 12.1.
	


	


	


	


83. The Scottish Constitutional Convention.

	


	


	


	


	


   Following extensive consultation carried out by the Campaign for a Scottish Assembly, a cross-party meeting was held in January 1989. The purpose of the meeting was to secure the approval of the Scottish political parties and other Scottish interests, including the churches and the trade unions, of the proposals for a Scottish Constitutional Convention. Representatives of all the political parties attended with the exception of the Scottish Conservative and Unionist Party. During the meeting it became evident that the Scottish National Party delegation had reservations about the project as they did not believe that the option of independence would be seriously considered by such a Convention and they subsequently withdrew. 

	


	


	


	


   Nevertheless, a Scottish Constitutional Convention was set up in March 1989 with the involvement of the Labour and Liberal Democrat Parties and several smaller parties, but without the Conservatives and the SNP. Also in membership were most of the Scottish local authorities and representatives of a wide spectrum of Scottish life1. 

	


	


	


	


   The Scottish Constitutional Convention conducted a wide-ranging policy development exercise, involving public consultations, working parties and plenary meetings, and produced what it considered to be a final report in late 1990, Towards Scotland’s Parliament, in anticipation of a Conservative defeat at the next general election. However, when the Conservatives were re-elected in April 1992, the Convention resumed its labours, culminating in the much more substantial Scotland’s Parliament: Scotland’s Right (November 1995). This contained the fruits of the work of the Convention itself, of the more private inter-party negotiations undertaken under its convenient umbrella (especially on sensitive issues such as the electoral system and the size of the Parliament), and of work by outside bodies and individuals2. It advocated a Scottish Parliament elected partly by the traditional ‘first past the post’ system and partly by a form of proportional representation, and recommended that the Parliament should have legislative powers over a wide range of domestic issues and the power to vary income tax by up to 3 pence in the pound. 

1. See J McFadden ‘The Scottish Constitutional Convention’ [1995] PL 215

2. Particular mention should be made of the work of Professor Bernard Crick and David Millar in devising a detailed package of proposals for the procedural operation of the Parliament in the influential reports Making Scotland’s Parliament Work (1991) and To make the Parliament of Scotland a model for democracy (1995) published by the John Wheatley Centre.
	3. 


	


84. The White Paper: Scotland’s Parliament.
	


	


	


	


	


   The Labour Party and the Liberal Democrat Party each included support for Scottish devolution, based on the proposals of the Scottish Constitutional Convention, as part of their joint commitment to wide-ranging constitutional reform in their manifestos for the 1997 general election1. The Labour Party won that election with a landslide majority and within three months the government published a White Paper, Scotland’s Parliament2, setting out its legislative proposals which were to be put to the Scottish people in a referendum, and, if approved, to be included in a bill in the first session of the new Parliament. 

	


	


	


	


   As well as setting out the framework for a Scottish Executive and a Scottish Parliament3, financial arrangements, and the devolved institution’s relations with the EU, Scottish local government and other bodies, the White Paper set out the government’s firm policy on the constitutional nature of its devolution schemes for Scotland and Wales, emphasising that they were intended to give the Scots and Welsh ‘more control of their own affairs within the United Kingdom’4. The proposed powers and operation of the Parliament and Executive were to reflect this Unionist view, which preserved traditional United Kingdom constitutional principles of the legislative supremacy of Parliament and ministerial accountability to Parliament. An attempt to defuse, or at least dilute, the potentially destabilising effect of the asymmetrical proposals of devolution for the three nations other than England, characterised by the so-called ‘West Lothian Question’(or, latterly, the ‘English Question’), was made in the proposal to reduce what was seen as Scottish over-representation in the House of Commons5. 

1. Report of the Joint Consultative Committee on Constitutional Reform (‘the Cook/Maclennan Report’) (March 1997).

2. Scotland’s Parliament (Cm 3658) (1997). Proposals for executive devolution to Wales were published simultaneously in the White Paper A Voice for Wales (Cm 3718) (1997).

3. The government’s stated policy for delineating the details of the Parliament’s structure and operations was to provide the minimum necessary in the legislation, so leaving as much discretion as possible to the Parliament to decide for itself how it should work (see Scotland’s Parliament, paras 9.1 and 9.8–9.10, and para 87 below).

4. Scotland’s Parliament, Preface by the Prime Minister, Tony Blair, p v.

5. Scotland’s Parliament, para 4.5. On the ‘West Lothian Question’, see para 81 above.

	


	


	


85. The 1997 referendum.

	


	


	


	


	


   Before introducing a Bill to establish a Scottish Parliament (and a Bill to establish a Welsh Assembly), the government wished the proposals to be endorsed by the Scottish and Welsh people in referendums. The Referendums (Scotland and Wales) Act 1997 (c 61) was quickly passed by the United Kingdom Parliament and referendums were held in September 1997. The electorate in Scotland had to vote on two issues: that is, on the principle of a Scottish Parliament, and on its tax-varying powers. The answers which the Scottish people gave to both questions were fairly emphatically in the affirmative. On the issue of a Scottish Parliament, 74.3 per cent of those who voted voted ‘Yes’(a total of 1,775,045 voters). On the issue of tax-varying powers, 63.5 per cent voted ‘Yes’ (1,512,889 voters). The people of Wales voted more narrowly in favour of the government’s proposals for a Welsh Assembly1. Although the Labour Party’s unilateral decision in 1996 to introduce a pre-legislative referendum requirement into the devolution process was very controversial, these results gave the government a clear mandate to introduce Bills which would devolve significant responsibilities to a Scottish Parliament with legislative and tax-varying powers and a Welsh Assembly with executive powers 

1. In the referendum in Wales, only 51 per cent of the electorate voted. Of these 50.3 per cent voted ‘Yes’, 49.7 per cent voted ‘No’.
	


	


86. The Scotland Act 1998.

	


	


	


	


	


   The Scotland Bill was published in December 1997. As is the convention with Bills of constitutional significance, all stages of the Bill in the House of Commons were taken on the floor of the House. The committee stage was subject to a timetable motion (or guillotine), based on negotiations with the Conservative opposition, which enabled the Bill to pass through its Commons stages remarkably speedily and smoothly, but with the consequence that certain important clauses were not debated1. 

	


	


	


	


   The Conservative MPs were subdued in their opposition to the Bill, partly because of the affirmative votes in the referendum and partly because not one single Conservative MP had been returned in a Scottish constituency. There was virtually no sustained opposition among government backbenchers, even among those, like Tam Dalyell, who retained their scepticism about devolution. Opposition in the House of Lords was similarly subdued from the Conservative benches. However, the Bill’s relatively serene Parliamentary passage did not mean that it emerged unamended, as the many months of scrutiny enabled further refinements to be made based on initiatives from both the government and the opposition parties and others, some of which emerged in extra-Parliamentary forums such as the Consultative Steering Group2. Judicial members of the House of Lords, for example, pressed strongly (and successfully) for changes to the provisions dealing with the appointment and removal of judges3. 

	


	


	


	


The Bill received royal assent on 19 November 19984. 

1 304 HC Official Report (6th series), col 254.

2. For the Consultative Steering Group, see para 87 below.

3. Scotland Act 1998 (c 46), s 95. See para 601 below.

4. For a succinct discussion of the passage of the Scotland Bill and the most important amendments, see C M G Himsworth and C R Munro The Scotland Act 1998 (2nd edn, 2000) pp xiii–xvii.
	


	


87. The Consultative Steering Group.

	


	


	


	


	


   Notwithstanding the government’s earlier statements that it wished to leave the detail of the Parliament’s operation to the Parliament itself, it was realised that the new institution would require at least some initial procedures and arrangements in order to begin its work. The forum for devising these initial arrangements and the overall blueprint for the Parliament’s standing orders was intended to follow what was seen as the successful cross-party, participative and transparent model of the Scottish Constitutional Convention. The Consultative Steering Group was established by the Secretary of State for Scotland in November 1997, following the positive outcome of the referendum on the proposed Scottish Parliament1. Its membership included representatives of all the four major political parties in Scotland as well as representatives of a wide range of civic groups and other interests. It was chaired by Henry McLeish, MP, Minister of State at the Scottish Office2, and its Secretariat was provided by Scottish Office officials. 

	


	


	


	


   Its remit was: 
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	(1)   to bring together views on and consider the operational needs and working methods of the Scottish Parliament; 
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	(2)   to develop proposals for the rules of procedure and Standing Orders which the Parliament might be invited to adopt; 




	[image: image4.png]



	(3)   to prepare a report to the Secretary of State by the end of 1998, to inform the preparation of draft Standing Orders. 




   The Group operated throughout 1998, employing a range of methods, including public consultations and the use of various expert panels on specific issues such as Parliamentary procedure, ethics and information technology, and presented its report to the Secretary of State for Scotland in December 19983. It was published on 15 January 1999. 

1. See para 85 above.

2. Henry McLeish was subsequently elected as a Member of the Scottish Parliament in 1999 and became the second First Minister following the death in October 2000 of Donald Dewar. Mr McLeish resigned a year later.

3. Shaping Scotland’s Parliament: Report of the Consultative Steering Group (HMSO, 1999). Its timescale meant that it was working while the Scotland Bill was going through Parliament, and so ideas and policies were being developed in both forums at the same time.
	


	


	


	


88. The Report of the Consultative Steering Group.

	


	


	


	


	


   As well as producing detailed proposals for many types of Parliamentary procedures and practices, much of which would form the basis of the initial set of Standing Orders, the Report of the Consultative Steering Group set out the following key principles: 
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	(1)   the Scottish Parliament should embody and reflect the sharing of power between the people of Scotland, the legislators and the Scottish Executive; 
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	(2)   the Scottish Executive should be accountable to the Scottish Parliament and the Parliament and the Executive should be accountable to the people of Scotland; 
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	(3)   the Scottish Parliament should be accessible, open, responsive and develop procedures which make possible a participative approach to the development, consideration and scrutiny of policy and legislation; 
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	(4)   the Scottish Parliament in its operation and its appointments should recognise the need to promote equal opportunities for all1. 



These key principles have, collectively, formed the basis of the unique culture and ethos that the Parliament has sought to promote in its operation2. Taken as a set of substantive aspirations, they suggest a Parliament which is significantly different in operation and style from that at Westminster. The Report has been subject to some criticism that its vision was utopian and impractical, by emphasising the consensual, non-adversarial elements at the expense of the inevitable political party competition that would emerge. 

	


	


	


	


   The report then set out proposals for the substance of the Standing Orders of the Scottish Parliament, recommending that they should be written in as simple language as possible to facilitate a wider understanding of the Parliament’s procedures3. Detailed recommendations4 were made relating to the Presiding Officer5, the Scottish Executive6, the Scottish Law Officers7, members of the Scottish Parliament8, the Scottish Parliamentary Corporate Body9, and Committees of the Parliament10. The report set out recommendations on the programming of business in the Parliament, its sitting pattern, the conduct of Parliamentary business, the reporting of proceedings and related issues11. Also contained in the report were proposals for the accountability of members of the Scottish Parliament12 and the accountability of the Scottish Executive13. 

	


	


	


	


   The Scotland Act 1998 contains a section which sets out some broad rules about the provision to be made in Standing Orders as to the stages of Bills14. These broad rules are fleshed out in the report15. 

1. Report of the Consultative Steering Group, Section 2.

2. See generally B K Winetrobe Realising the Vision: a Parliament with a Purpose (Constitution Unit, 2001) and para 330 below.

3. Report of the Consultative Steering Group, Section 3.1. As to Standing Orders, see para 332 below. The initial set of Standing Orders was promulgated in the Scotland Act 1998 (Transitory and Transitional Provisions) (Standing Orders and Parliamentary Publications) Order 1999, SI 1999/1095.

4. Report of the Consultative Steering Group, Section 3.2.

5. See para 334 below.

6. See chapter 7 (paras 390 ff below.

7. See paras 425–437 below

8. See paras 335 ff below.

9. See paras 361 ff below.

10. See para 361 below.

11. Report of the Consultative Steering Group, Section 3.3. See paras 352 ff below.

12. Report of the Consultative Steering Group, Section 3.2. See paras 346–349 below.

13. Report of the Consultative Steering Group, Section 3.2. See paras 346–349 below.

14. Report of the Consultative Steering Group, Section 3.4. See eg paras 421, 422 below.

15. Scotland Act 1998 (c 46), s 36.

16. Report of the Consultative Steering Group, Section 3.5. See paras 374 ff below.
	


	


	


	


89. Implementing devolution.

	


	


	


	


	


   It will be seen from the above narrative that devolution was implemented in a relatively short time between the spring of 1997 and the summer of 1999, and the detailed provisions were refined in a number of forums, from the Parliamentary scrutiny of the Bill to the work of the Consultative Steering Group. The Scottish Office was at the heart of this activity, by supporting ministers in the Parliamentary scrutiny of the Bill; assisting the work of the Consultative Steering Group; preparing the detailed delegated legislation (including the initial Standing Orders) under what became the Scotland Act 1998; and by preparing for the practical establishment of the new institutions and arrangements of devolution, especially the Executive and the Parliament. This activity, especially that relating to the Parliament itself, was conducted with an expectation that the Parliament would exist in its initial form for just over two years, and that a move to the proposed new purpose-built Parliamentary complex would itself require many changes to practice. In addition, the initial timescale had been curtailed by ministers, who had realised that a timetable of elections in the spring of 1999 and formal creation of the devolved institutions in late 1999 or early 2000, would leave a difficult hiatus of around eight months of ‘shadow devolution’. Thus the effective target dates became mid-May 1999 for the first meeting of the Parliament and the formation of the Executive, even though neither institution would assume its full legal powers until 1 July 1999.

90. The first general election.

	


	


	


	


	


   The provisions as to ordinary general elections to the Scottish Parliament are set out in the Scotland Act 19981. Ordinary general elections are to be held on the first Thursday in May every four years2. The electoral system used is a mixed system with seventy-three members (constituency members) elected under the simple majority system and fifty-six members (regional members) elected under the additional member system of proportional representation3. 

	


	


	


	


   The first general election to the Parliament was held on 6 May 1999 and it produced the following state of the parties in the Parliament: 
	
	
	
	

	 
	Constituency MSPs 
 
	Regional MSPs 
 
	Total 
 

	Labour  
	53 
 
	3 
 
	56 
 

	SNP  
	7 
 
	28 
 
	35 
 

	Liberal Democrat  
	12 
 
	5 
 
	17 
 

	Conservative  
	0 
 
	18 
 
	18 
 

	Green  
	0 
 
	1 
 
	1 
 

	Scottish Socialist  
	0 
 
	1 
 
	1 
 

	Dennis Canavan4  
	1 
 
	0 
 
	1 
 

	 
	73 
 
	56 
 
	129 
 


	


	


	


	


   The Parliament met for the first time on Wednesday 12 May 1999, and it elected a Liberal Democrat regional MSP, Lord Steel of Aikwood, as its Presiding Officer. Because of the nature of his office, he renounced his party allegiance, and so the above table should be read with that taken into account5. Because no party won an overall majority, negotiations were quickly concluded leading to the formation of a coalition government comprising Labour and Liberal Democrat ministers, with a Labour First Minister and a Liberal Democrat deputy6. 

1. Scotland Act 1998 (c 46), s 2.

2. SA 1998, s 2(2).

3. SA 1998, s 1, Sch 1.

4. Mr Canavan rejected the application of the term ‘independent’, and the Parliament generally uses the designation ‘Dennis Canavan’ or ‘MSP for Falkirk West’.

5. As to the Presiding Officer, see further para 334, especially note 7, below. Lord Steel let it be known that he wished to be known, in his Parliamentary guise, as Sir David Steel

6. See Partnership for Scotland: a programme for government (Scottish Labour Party and Scottish Liberal Democrats, May 1999), and para 395 below.

	


	


	


	


91. Devolution in the United Kingdom.

	


	


	


	


	


   A more limited form of devolution had been devised and implemented for Wales at the same time as the Scottish scheme1. Devolution was also implemented for Northern Ireland2 as a consequence of the 1998 Belfast/Good Friday Agreement, in the context of the long-running peace process there. Thus three different systems of sub-national government were established at roughly the same time in the United Kingdom3, which can variously be regarded as either three variants of a basic devolution model, or three very different forms of sub-national governance which the United Kingdom government chose to describe as ‘devolution’4. 

	


	


	


	


   There are a number of different ways in which the three schemes can be compared and contrasted. For example, while the Scotland Act created a ‘Parliament’, the devolution legislation for Wales and Northern Ireland created ‘assemblies’. Unlike the Scottish Parliament and the Northern Ireland Assembly, the National Assembly for Wales does not have primary legislative power. Whereas the ‘executive’ and ‘Parliament/assembly’ are separate bodies in Scotland and Northern Ireland5, the National Assembly for Wales is a unitary body comprising both ‘executive’ and ‘Parliamentary’ elements, much like a traditional local government model. 

	


	


	


	


   The proliferation of these forms of sub-national governance in the United Kingdom6 has meant that the central government has sought to retain some control and co-ordination of the potential for policy diversity and governmental fragmentation. This has been achieved primarily through non-statutory intergovernmental mechanisms, such as the series of interlocking concordats, under the framework of the overarching Memorandum of Understanding7. The intergovernmental machinery of the Good Friday Agreement, which extends to the Republic of Ireland and to other territories within ‘these islands’, also provides a forum for liaison between the three devolved territories and the central United Kingdom. 

1. Government of Wales Act 1998 (c 38).

2. Northern Ireland Act 1998 (c 47).

3. Four, if one counts as a form of devolution, the scheme for Greater London, under the Greater London Authority Act 1999 (c 29) involving a Greater London Authority, comprised of a directly elected mayor and assembly.

4. For a very useful comparative perspective of the three devolution schemes in Scotland, Wales and Northern Ireland, see N Burrows Devolution (2000).

5. In both cases, as at Westminster, ministers (with limited exceptions) sit as full members of the Parliamentary body.
6. These may multiply if and when regional assemblies are established in some or all of England, outside London.
7. The first version of the Memorandum of Understanding was concluded in October 1999 (Cm 4444). The current version was published in December 2001 (Cm 5240). See paras 418–420 below.
	


	


	


	


92. A settlement?

	


	


	


	


	


   The scheme of Scottish devolution is sometimes described, especially by the United Kingdom government, as a ‘settlement’, raising the implication that the scheme is inherently stable, requiring only organic development. It may however be too early to exclude the possibility of, or need for, further significant change. At the time of writing, Scottish devolution has only been in operation for about three years, as have the other devolution schemes, and the other elements of the recent phase of constitutional reform1. In addition to any future development or amendment of these various policies which may impact on Scottish devolution, other external developments, especially in the European arena, may also affect Scottish devolved governance. 

	


	


	


	


   The scheme under the Scotland Act 1998 has indeed proved to be relatively stable thus far, but whether or how far this is due to fortuitous circumstances time alone will tell. Some favourable circumstances may not subsist indefinitely. These include the absence of any severe judicial attack on the devolved institutions, policies or legislation2 and the political conjunction of the administrations in Edinburgh and London. The Scotland Act itself contains provisions which require a significant reduction in the size of the Parliament within a few years, unless the United Kingdom Parliament intervenes with amending legislation3, and it seems likely that further amendment to the 1998 Act scheme will be desired or even required as devolution matures. Even under the existing legislative scheme, the Parliament has a wide power to alter the ways in which it operates in quite significant ways, such as its sitting pattern, forms of business or even abolition of the committee system, by amending its own Standing Orders and otherwise. An Executive can also alter its administrative and ministerial structure and operation in relatively radical ways. In addition, the provision that the Home Civil Service is itself a reserved matter under the Act means that any changes at United Kingdom level (such as the introduction of a Civil Service Act) will presumably have a direct impact on the Scottish Executive itself. The potential scope for Scottish devolution to look very different from the way it is described in this title is therefore quite significant, and this should be borne in mind by readers. 

1. The most relevant of these, for present purposes, are changes to the House of Lords under the House of Lords Act 1999 (c 34), the Freedom of Information Act 2000 (c 36), and the Human Rights Act 1998 (c 42).

2. Whether or not this is due primarily to the efficacy of the initial devolution legislation, and its internal safeguards to minimise the scope for judicial challenge, is a question beyond the scope of this work.

3. Scotland Act 1998 (c 46), s 86 and Sch 1. At the time of writing, this provision is under review by the United Kingdom Government, but no decision has yet been announced. See para 339 below.
	


	


	


	


