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Abstract The relationship between trade and environmental protection is one that1

has provoked much by way of debate. While there is recognition within WTO legal2

texts that trade liberalisation can have an impact upon environmental protection,3

much of the more contentious issues pertaining to the relationship between trade and4

the environment have been left to the WTO dispute settlement system to pronounce5

on. This chapter assesses the strengths and weaknesses of the WTO dispute settle-6

ment system as a forum for resolving disputes involving environmental matters. This7

chapter argues that while the jurisprudence of the WTO dispute settlement system8

has been sensitive to the idea that countries should have sufficient policy space to9

enact measures for environmental purposes, significant question marks remain over10

a number of questions such as how non-WTO law should be treated within the WTO11

dispute settlement system. With an increasing range of environmental threats facing12

the world, not least the spectre of climate change, change is needed within the WTO13

to better ensure a mutually supportive relationship between trade and environmental14

protection.15
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2 S. Switzer

5.1 Introduction18

The origins of themodern trading system, as encompassed in theWorld TradeOrgan-19

isation (WTO), lie in the aftermath of the 2nd World War with the formation of20

the General Agreement on Tariffs and Trade (GATT) in 1947. With 23 original21

contracting parties, the GATT was to act as a provisional agreement to liberalise22

tariffs prior to the introduction of a permanent entity for the governance of interna-23

tional trade, the International Trade Organisation (ITO).1 Due to reluctance on the24

part of the USCongress to ratify the Havana Charter that would have brought the ITO25

in effect, the ITO failed to come into being. The result of this was that the ‘temporary’26

GATT developed over time an institutional structure, increased its Membership and27

oversaw eight rounds of trade negotiations. The last of these rounds was the so-called28

Uruguay Round. Launched at Punta del Este in 1986, the Uruguay round encom-29

passed negotiations on a wide range of areas relevant to trade, including intellectual30

property, agriculture and subsidies. Perhaps the most important act of the Uruguay31

Round, however, was the decision to form aWorld TradeOrganisation, which entered32

into force as an institution in 1995.2 The WTO incorporates the original GATT 194733

as part of the GATT 1994,3 which is one of the so-called ‘covered agreements’ of34

the WTO.35

The WTO has, as at December 2020, 164 Members and with the accession of36

Russia in 2012, includes all major trading nations as Members. The foundational37

source ofWTO law is theMarrakeshAgreement Establishing theWorldTradeOrgan-38

isation which, while relatively short, notes that all ‘agreements and associated legal39

instruments included in Annex 1, 2 and 3 … are integral parts of this Agreement.’440

The central focus of this chapter is the operation of the Dispute Settlement Under-41

standing (DSU), particularly with respect to how theWTO dispute settlement system42

has dealt with disputes involving environmental matters. The WTO does not have43

unrestrained free trade as its goal.5 Indeed, the preamble to theMarrakeshAgreement44

Establishing the WTO recognises that relations ‘in the field of trade and economic45

endeavour’ should allow for ‘the optimal use of the world’s resources in accor-46

dance with the objective of sustainable development, seeking both to protect and47

preserve the environment and to enhance the means for doing so’.6 The compro-48

mise recognised in this preambular provision—that growth, whether it be economic49

1 For a background on the formation of the GATT, see Trebilcock and Howse 2005, pp. 23–24.
2 Marrakesh Agreement Establishing the World Trade Organisation, 15 April 1994, 1867 UNTS
154, entered into force 1 January 1995 (WTO Agreement).
3 General Agreement on Tariffs and Trade Article XX, Oct. 30, 1947, 61 Stat. A-11, 55 UNTS 194,
as amended by Marrakesh Agreement Establishing the World Trade Organization, April 15, 1994,
Annex 1A, 1867 UNTS 154, 33 ILM 1125 (hereinafter GATT 1994).
4 Annex 1A at present contains 13 agreements relevant to trade in goods, including the GATT 1994;
Annex 1B contains the General Agreement on Trade in Services while Annex 1C contains the
Agreement on Trade Related Aspects of Intellectual Property (TRIPS). Annex 3 contains a Trade
Policy Review Mechanism while Annex 2 contains the Dispute Settlement Understanding (DSU).
5 Hoekman 2016, p. 1087.
6 WTO Agreement, above n 2, preamble (emphasis added).
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5 The World Trade Organization Dispute Settlement Mechanism 3

growth or a rise in living standards—should not be at the expense of the environ-50

ment or sustainable development more generally, provides important background to51

understanding the legal compact of the WTO.7 The placement of the principle of52

sustainable development in preambular language means that it operates at the level53

of general principle and is not binding in the way that other provisions of the WTO54

agreements are.8 However, this preambular statement is accompanied by numerous55

provisions within the WTO covered agreements which attempt to strike a balance56

between a Member’s ‘right to regulate’ for environmental purposes with the other57

trade related goals of theWTO.9 There is, however, no specific legal agreement on the58

relationship between trade and environmental protection and accordingly, important59

questions of Members’ regulatory space to enact environmental measures have—at60

least in part—been left to the dispute settlement system to deliberate upon.61

Aswewill see, the relationship between trade and environmental protection is one62

that has provokedmuch byway of debate, including questionmarks over the relation-63

ship between WTO law and multilateral environmental agreements (MEAs).10 The64

extent to which theWTO dispute settlement system can, and moreover should, apply65

other provisions of international law so as to ‘defragment’ the public international66

law system and ensure the mutual supportiveness of WTO law is a further, related67

issue, that has arisen in the context of the trade and environment relationship.11 While68

there is some reference within theWTO legal texts to the fact that trade liberalisation69

can impact environmental protection, as noted above, much of the more contentious70

issues pertaining to the relationship between trade and the environment have largely71

been left—arguably purposely12—to the dispute settlement system to pronounce on.72

Given the above context, the general aim of this chapter is to assess the strengths73

and weaknesses of the WTO dispute settlement system as a forum for resolving74

disputes involving environmental matters. The next section (Sect. 5.2) provides an75

overview of the WTO and its dispute settlement system. This is followed (Sect. 5.3)76

by a discussion on certain of themore significant disputes that theWTOdispute settle-77

ment system has heard involving trade and the environment. After this (Sect. 5.4),78

we will assess strengths and weaknesses of the WTO dispute settlement system as79

a forum for resolving disputes involving environmental matters. In line with other80

scholars, it will be argued that the WTO dispute settlement system, and in particular81

the Appellate Body, have been sensitive to the concerns of certain constituencies that82

the WTO should provide space for countries to enact measures for environmental83

purposes with an impact upon trade. However, despite such sensitivity, question84

7 Trachtman 2017, pp. 273–274.
8 Lydgate 2012, p. 624.
9 Trachtman 2017, p. 274.
10 Kulovesi 2016, p. 49.
11 Kulovesi 2016.
12 Indeed, from the early days of the GATT, certain commentators placed significant prominence
on dispute settlement and were ‘intrigued’ by using it as, ‘a format for studying environment and
trade issues’ see discussion in Brown Weiss 2016, p. 367.
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4 S. Switzer

marks remain over a number of questions such as to how international law agree-85

ments emanating from outside theWTO, such asMEAs, should be treated within the86

dispute settlement system. With an increasing range of environmental threats facing87

the world, not least the spectre of climate change, change is needed within the WTO88

to better ensure a mutually supportive relationship between trade and environmental89

protection.90

5.2 An Overview of the WTO and Its Dispute Settlement91

System92

5.2.1 Operation of the Dispute Settlement System93

At the date of writing,13 Members have lodged almost 600 disputes before the WTO94

dispute settlement body, with over 350 formal rulings issued.14 Compared to certain95

other international adjudicatory systems such as ITLOS and the ICJ, Members have96

made extensive use of theWTOdispute settlement system.15 This sectionwill provide97

an overview of the operation of the dispute settlement system, with consideration98

given, inter alia, to its jurisdiction, evidentiary requirements, the burden of proof99

and issues of applicable law. Where possible, commentary will be entered into on100

how these issues interface with the relationship between trade and environmental101

protection though a more detailed treatment of such issues will be provided in the102

following Section (Sect. 5.3).103

As noted above, the WTO Understanding on Rules and Procedures for the Settle-104

ment of Disputes—known as the WTO Dispute Settlement Understanding (DSU)—105

sets out the governance framework for dispute settlement under the WTO.16 The106

mandate of the WTO dispute settlement system is set out in Article 3.2 DSU as107

being: ‘security and predictability to the multilateral trading system. The Members108

recognise that it serves to preserve the rights and obligations of Members under the109

covered agreements, and to clarify the existing provisions of those agreements in110

accordance with the customary rules of interpretation of public international law.’111

However, while the mandate granted to the WTO dispute settlement at first sight112

appears quite broad, the third sentence of Article 3.2 notes the somewhat ‘circum-113

scribed’17 nature of this mandate. The third sentence to Article 3.2 directs that,114

‘(r)ecommendations and rulings of the Dispute Settlement Body (DSB) cannot add115

to or diminish the rights and obligations provided in the covered agreements.’ In116

13 February 2021.
14 WTO Dispute Settlement Body.
15 Van Den Boscche and Zdouc 2017, p. 165.
16 WTO, Dispute Settlement Rules: Understanding on Rules and Procedures Governing the Settle-
ment of Disputes,MarrakeshAgreement Establishing theWorld TradeOrganization, Annex 2, 1869
UNTS 401, 33 ILM 1226 (1994) (DSU).
17 Van Den Boscche and Zdouc 2017, p. 190.
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5 The World Trade Organization Dispute Settlement Mechanism 5

essence, the rulings of the WTO dispute settlement system cannot ‘make law.’117

Accordingly, as noted by Devaney, the mandate of the dispute settlement system118

is quite constrained when compared with that of the ICJ, with the latter also tasked119

with the progressive development of international law.18120

The WTO DSB administers the dispute settlement system. The DSB comprises121

representatives of all WTO Members. It is essentially the WTO General Council122

sitting in another guise.19 The dispute settlement process commences with a request123

for consultations by the complaining Member. In terms of locus standi, only WTO124

Members may bring a dispute—and indeed, be the subject of a complaint—before125

the dispute settlement system. Interested Members with a substantial interest in the126

dispute20 may act as ‘third parties’ to the dispute. The DSU recognises the right to127

third parties to be heard and to make submissions.21 Only Members may be third128

parties.129

The rules on standing are significant from an environmental perspective; environ-130

mental interest groups and indeed international environmental organisations do not131

have locus standi to bring a dispute to the WTO. They may submit amicus curiae132

briefs—discussed below—but, as will be argued, this process is quite limited. It133

does not, for example, guarantee a right to be heard or a right of access to the dispute134

settlement system by non-WTO parties.135

5.2.1.1 The Consultations and the Panel Stage136

As noted above, all disputes commence with a request for consultations by the137

complainingMember. The consultations stage has proven quite successful in helping138

to resolve disputes,22 though in the event that the parties are unable to resolve the139

matter through consultationswithin 60days of the commencement of consultations,23140

the complaining party may seek formal adjudication before a dispute settlement141

Panel. The complainant must provide a written, ‘summary of the legal basis of the142

complaint sufficient to present the problem clearly.’24143

The dispute settlement Panel is an ad hoc, as opposed to standing body,25 and144

usually consists of three panellists though there is provision for a five Member Panel145

if the parties to the dispute so agree.26 A single Panel—as opposed to multiple146

18 Devaney 2016, p. 129.
19 WTO Agreement, above n 2, Article IV.3.
20 DSU, above n 16, Articles 4.11, 10 17.4.
21 Ibid., Article 10.
22 Davey 2014, p. 688.
23 DSU, above n 16, Article on the procedure for consultations.
24 Ibid., Article 6.2.
25 Ibid., Article 8 on the composition of Panels.
26 Ibid., Article 8(5).
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6 S. Switzer

Panels—may be established ‘whenever feasible,’27 where two or more Members147

request the establishment of a Panel in relation to the same matter.148

The function of the Panel is set down in Article 11 DSU as being to make an149

objective assessment of the matter before it, including an objective assessment of the facts150

of the case and the applicability of and conformity with the relevant covered agreements,151

and make such other findings as will assist the DSB in making the recommendations or in152

giving the rulings provided for in the covered agreements.153

The usual ‘terms of reference’ of a Panel require it to examine, ‘in light of the154

relevant provisions of … the covered agreements (emphasis added),’ the claims set155

out in request by the complaining Member to establish a Panel.28 What this means in156

practical terms is that a complainant cannot make new claims after the establishment157

of the Panel.29 While the parties involved may agree to special terms of reference,158

such agreement is rare.30 The reference to the ‘covered agreements’ of the WTO in159

Article 11 DSU is notable in that it is clear the focus of the WTO dispute settlement160

system is very much onWTO law, rather than on clarifying the relationship between161

WTO law and other areas of international law such as the relationship betweenWTO162

law and MEAs. While issues of jurisdiction and applicable law are discussed further163

below, the circumscribed nature of the Panel’s remit, as set down in Article 11 DSU,164

is to be noted at this juncture.165

The DSU sets out quite detailed provisions in respect of the timelines to govern166

dispute settlement proceedings. Panel proceedings are tasked, as a ‘general rule’ to167

take no more six months—three in urgent cases such as those involving perishable168

goods—and should ‘(i) no case exceed nine months.’31 While the emphasis in the169

DSU upon strict timescales can be contrasted with the ICJ and ITLOS,32 in practice,170

and in part due to the increased complexity of disputes being brought before theWTO171

dispute settlement system, these timeframes are oftentimes exceeded.33 Notably,172

there is no fast-track procedure for disputes involving environmental concerns though173

to the extent a dispute involving environmental aspects would be considered as174

‘urgent’, the parties could avail of the more compressed timeframe of three months175

for Panel proceedings set out in the DSU.34176

Once the parties have had an opportunity to make submissions and the Panel has177

deliberated on the issues before it, the Panel will issue its report to the parties involved178

in the dispute. The report is then circulated to the wider Membership before publi-179

cation on the WTO website.35 Panel reports are not binding until formal adoption180

27 Ibid., Article 9(1).
28 Ibid., Article 7.1.
29 Van Den Boscche and Zdouc 2017, p. 220.
30 Ibid., p. 221.
31 DSU, above n 16, Articles 12.8 to 12.9.
32 Subedi 2010, p. 180.
33 Davey 2014, p. 691.
34 See e.g. DSU, above n 16, Article 12.8.
35 Van Den Boscche and Zdouc 2017, pp. 277–278.
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5 The World Trade Organization Dispute Settlement Mechanism 7

by the DSB. The DSU mandates that adoption occurs within 60 days of the publi-181

cation unless there is either a consensus against its adoption (the so-called ‘negative182

consensus’ or ‘reverse consensus’ rule) or the complaining party or the defending183

Member lodges an appeal.36 In other words, in the absence of an appeal, adoption184

of Panel reports is quasi-automatic. This is a significant change from the practice of185

dispute settlement under the precursor to the WTO, the GATT, in respect of which186

panel reports were only adopted if all parties—including the losing party—agreed to187

adoption. The now infamous Tuna—Dolphin GATT panel reports—discussed below188

in Sect. 5.3.1.1—which are considered a nadir in the relationship between trade and189

environmental, were in fact not adopted, a situation which is highly unlikely to arise190

nowadays given the negative consensus rule. Therefore a ruling which was funda-191

mentally at odds with environmental norms—while very unlikely to arise in prac-192

tice—would nevertheless almost certainly be adopted due to the reverse consensus193

rule.194

5.2.1.2 The Appellate Body Stage195

TheWTOAppellateBody hears appeals from the Panel stage. In contrast to the Panel,196

the Appellate Body is a standing body. As noted by Van Den Bossche and Zdouc, the197

WTO dispute settlement system is one of only a handful in the international system198

to make provision for appellate review.37 While establishment of an Appellate Body199

within the WTO was something of an afterthought,38 in its early days, it was praised200

as the ‘jewel in the crown’ of the trading system.39 Around 70% of Panel reports201

have been appealed.40202

The DSU directs that the Appellate Body shall have seven Members, each with203

four-year terms, renewable once.41 Divisions of three Appellate BodyMembers hear204

appeals.Only the parties—not including third parties—to a dispute can appeal a Panel205

report42 and appeals can only be lodged on the basis of ‘issues of law covered in the206

Panel report and legal interpretations developed by the Panel.’43 Members cannot207

appeal findings of fact and there is no remand authority for the Appellate Body to208

refer issues back to the Panel for further assessment.44 In terms of its mandate, the209

Appellate Body ‘may uphold, modify or reverse the legal findings and conclusions210

of the Panel.’45211

36 DSU, above n 16, Article 16.4.
37 Van Den Boscche and Zdouc 2017.
38 Van den Boscche 2005.
39 Creamer 2019.
40 Bacchus and Lester 2020, p. 186.
41 DSU, above n 16, Article 17.2.
42 Ibid., 17.4.
43 Ibid., 17.6.
44 See discussion in Pierola 2005, pp. 193–216.
45 DSU, above n 16, Article 17.13.
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8 S. Switzer

AllWTOMembers are required to agree—or at least not disagree—on the appoint-212

ment of individuals to the Appellate Body. Since 2016, the US has blocked the213

appointment of new Members as well as the reappointment of existing Appellate214

Body Members with the result that since December 2019, the Appellate Body has215

ceased to have enough Members to function.46 While the causes of the so-called216

Appellate Body crisis are outside the scope of this chapter,47 the lack of a func-217

tioning Appellate Body has (at least) two practical consequences for the operation of218

theWTO. The first consequence relates to the adoption of Panel reports; while WTO219

Members are still utilising the dispute settlement process,48 the Dispute Settlement220

Body cannot adopt if an appeal is lodged.49 There is nothing to prevent the losing221

side from appealing ‘into the void’,50 thereby effectively blocking the adoption of222

the Panel report and rendering it devoid of legal force.223

Numerous proposals have been made to avoid appeals being lodged into the224

‘void.’ These include that at the outset of a dispute, parties agree not to appeal.51225

Certain Members have also moved forward to develop and alternative arbitration226

forum as a ‘stop-gap’52 alternative to the Appellate Body through the creation of a227

multi-party interim appeal arbitration arrangement—theMPIA.53 Article 25(1) DSU228

provides the legal authority for the creation of the MPIA. This provision offers the229

possibility, ‘for expeditious arbitration within the WTO as an alternative means of230

dispute settlement which can facilitate the solution of certain disputes that concern231

issues that are clearly defined by both parties’ with the procedures to be followed232

under arbitration required to be agreed by the parties involved.54233

As at December 2020, the EU and 22 other Members are participants to the234

MPIA.55 The participating parties to the MPIA have agreed, ‘to resort to arbitration235

under Article 25 of the DSU as an interim appeal arbitration procedure … so long236

as the Appellate Body is not able to hear appeals of Panel reports in disputes among237

46 Three Appellate Body members are required to hear appeals; Article 17.1 DSU. By December
2019, the number of Appellate Body members had reduced to one. For discussion, see Hoekman
and Mavroidis 2020b.
47 And indeed, these causes have been well documented elsewhere; see, for example, Hoekman and
Mavroidis 2020a.
48 At the date of writing, the most recent request for consultations was November 2020; see WTO
2020b.
49 In full, DSU, above n 16, Article 16.4, ‘(w)ithin 60 days after the date of circulation of a panel
report to the Members, the report shall be adopted at a DSB meeting unless a party to the dispute
formally notifies the DSB of its decision to appeal or the DSB decides by consensus not to adopt
the report’.
50 As, for example, has already occurred; see WTO, United States—Countervailing Measures on
Softwood Lumber from Canada—Notification of an appeal by the United States under article 16 of
the Understanding on Rules and Procedures governing the Settlement of Disputes, Panel Report,
29 September 2020, WT/DS533/5.
51 WTO 2020a.
52 European Commission 2020a.
53 WTO 2020c.
54 DSU, above n 16, Article 25(2).
55 European Commission 2020b.
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5 The World Trade Organization Dispute Settlement Mechanism 9

them due to an insufficient number of Appellate Body Members.’56 The parties238

involved have already appointed ten arbitrators under the MPIA,57 which largely239

mirrorsWTO processes with, for example, three arbitrators appointed to arbitrations.240

While the creation of the MPIA as a stopgap is outside the scope of this chapter, it241

is nonetheless important to note its significance to the multilateral trade system. If242

it ends up hearing ‘appeals’ on matters pertaining to trade and environment, much243

critical attention will be paid to the resulting jurisprudence.244

5.2.1.3 Jurisdiction245

Leaving aside the issue of the Appellate Body crisis for now, and as summarised246

by Van Den Boscche and Zdouc, the jurisdiction of the WTO dispute settlement247

system is compulsory, exclusive and contentious.58 A compulsory aspect of WTO248

Membership is acceptance of the jurisdiction of the dispute settlement system as249

part of the ‘package deal’ of WTO Membership.59 The lack of exceptions to such250

compulsory jurisdiction has led Subedi, for example, to remark that the dispute251

settlement systemof theWTOis the ‘only truly compulsory systemcurrently extant in252

the international field.’60 Jurisdiction is exclusive in the sense thatMembersmay only253

seek redress of violations of WTO obligations or other nullification or impairments254

of benefits through recourse to the WTO dispute settlement.61 Finally, the WTO255

dispute settlement systemonly operateswhen there is an actual ‘live’ dispute between256

Members; in contrast with the ICJ, it does not enjoy any form of advisory jurisdiction.257

Accordingly, in the absence of an actual dispute, there is no scope, for example, for258

a Member to seek an advisory opinion on the WTO legality of a proposed of trade-259

impacting environmental measure. Arguably, this may have a chilling effect on the260

willingness of Members to utilise trade measures to pursue environmental goals.261

56 WTO 2020d, para 1.
57 WTO 2020e.
58 Van Den Boscche and Zdouc 2017, pp. 168–169.
59 Ibid. This may be compared with the ICJ which under Article 36 of the ICJ Statute cannot force
States to accept jurisdiction; see e.g. ICJ, and East Timor (Portugal v Australia), Judgment, 30 June
1995, ICJ Reports 1995, p. 90.
60 Subedi 2010, p. 179. Subedi does, of course, recognise that dispute settlement under the 1982
UNCLOS does have compulsory aspects, but argues that, ‘both in terms of the number of cases
referred to the International Tribunal for the Law of the Sea (ITLOS) and other arbitral tribunals
and the significant exceptions to compulsory jurisdiction’ mean that the WTO is the ‘only truly’
compulsory system internationally.
61 Van Den Boscche and Zdouc 2017, p169, drawing on Article 23.1 DSU which notes that, ‘When
Members seek the redress of a violation of obligations or other nullification or impairment of benefits
under the covered agreement or an impairment of any objectives of the covered agreements, they
shall have recourse to, and abide by, the rules and procedures of this Understanding’ (emphasis
added).
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10 S. Switzer

5.2.1.4 Mutually Acceptable Solutions262

Formal adjudicatory proceedings are not the optimal outcome sought by the DSU.263

Rather, as noted in Article 3.7 DSU, ‘A solution mutually acceptable to the parties to264

a dispute and consistent with the covered agreements is clearly preferred (emphasis265

added).’ Other mechanisms to resolve a dispute are available under the DSU,266

including good offices, conciliation and mediation.62 Such processes are voluntary267

under the DSU,63 and unlike under the Law of the Sea Convention,64 and indeed268

many other treaties, the WTO DSU contains no formalised provisions on concilia-269

tion.65 The only relevantmention(s) of conciliation andmediation aremade inArticle270

5(6); that the Director General of the WTO may offer, in an ex officio capacity, good271

offices, conciliation or mediation and the provision in Article 24(2) that, ‘Director-272

General or the Chairman of the DSB shall, upon request by a least-developed country273

Member offer their good offices, conciliation and mediation with a view to assisting274

the parties to settle the dispute, before a request for a Panel is made.’ Such processes275

are ‘almost never used.’66 In addition, while in principle, the parties to a dispute may276

request the establishment of a working party—and this certainly occurred in the early277

days of the GATT 1947—there is no formal mention made within the DSU of either278

working parties or processes for their establishment.67 Recourse to arbitration under279

Article 25 DSU is also possible though Members have seldom used this provision.68280

The creation of the MPIA will almost certainly change this.281

Finally, othermechanisms such as the raising of ‘specific trade concerns’ under the282

WTO Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary Measures283

(SPS) Committees also provide Members with various fora to air and indeed settle284

disputes informally in these areas of WTO law.69 More generally, WTO committee285

work may allow for grievances to be aired and settled before they reach the more286

formal stage of dispute settlement proceedings governed by the DSU.70 While the287

more informal role played byWTO committees will not be considered further in this288

piece, it is important to underscore the importance of this largely ‘hidden’71 aspect289

of WTO governance in helping to resolve trade conflicts. In line with the practice290

of others commentators in the arena of trade and environmental protection,72 this291

62 DSU, above n 16, Article 5(1).
63 Ibid.
64 Tanaka 2018, p. 288.
65 Ibid. Note that certain commentators such as Georges Abi-Saab would argue that the GATT 1947
dispute settlement system was akin to a conciliation system; see Abi-Saab 2005, p. 8.
66 Busch and Pelc 2014, p. 408.
67 Merrills 2005, p. 217.
68 See WTO, United States—Section 110(5) of the US Copyright Act—Recourse to Arbitration
under Article 25 of the DSU, Award of the Arbitrators, 9 November 2001, WT/DS160/ARB25.
69 WTO 2018; Horn et al 2013.
70 WTO 2018; Horn et al. 2013.
71 Lang and Scott 2009.
72 See Cosbey and Mavroidis 2014b, p. 289.
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5 The World Trade Organization Dispute Settlement Mechanism 11

chapter therefore does not seek to denigrate the utility and moreover effectiveness292

of specific trade concerns though due to the confines of space, the focus of this293

chapter is on disputes on trade and environment protection heard before the dispute294

settlement system. Further attention is given to the role of the Committee on Trade295

and Environment below (Sect. 5.3.1).296

5.2.1.5 Applicable Law297

In terms of applicable law, Article 7 DSU sets out the ‘terms of reference’ for a298

Panel and instructs it to, ‘address the relevant provisions in any covered agreement or299

agreements cited by the parties to the dispute.’ At least two competing interpretations300

exist as to the scope of this provision; that a Panel may only apply the WTO covered301

agreements when arbitrating on a dispute or that it lays out a minimum requirement302

and does not preclude reference to non-WTO rules by a Panel.73 Pauwelyn, who303

espouses the latter view, notes that the practice of the Panel and Appellate Body has304

been such that they have not limited themselves to considering onlyWTO law in their305

deliberations.74 Accordingly, both Panel and Appellate Body reports have at times306

referred to the general principles of international law,75 customary international law76
307

as well as non-WTO law Treaties.77 As we shall see, references to such non-WTO308

sources have included Convention on International Trade of Endangered Species of309

Wild Flora and Fauna (CITES).78310

As noted above, Article 3.2 DSU directs that the underpinning purpose of the311

dispute settlement system is the settlement of disputes ‘in accordancewith customary312

rules of interpretation of public international law.’79 By extension, the Appellate313

Body has noted that WTO law, ‘is not to be read in clinical isolation from public314

international law.’80 The Appellate Body has recognised that Articles 31 and 32315

of the Vienna Convention of the Law of Treaties (VCLT) constitute the customary316

rules of interpretation of public international law. Despite this recognition, and the317

inclusion therein of the principle of systemic integration underVCLTArticle 31(3)(c)318

which states that, ‘(t)here shall be taken into account, together with the context: (a)ny319

relevant rules of international law applicable in the relations between the parties’,320

there is still a lack of certainty as to how non-WTO norms can be taken into account321

73 See discussion in Pauwelyn 2008, p. 7.
74 See generally Pauwelyn 2008, p. 7.
75 See discussion in Cameron and Gray 2001, pp. 248–298.
76 See discussion in Cameron and Gray 2001, pp. 248–298.
77 See generally Pauwelyn 2008, pp. 7–8.
78 Convention on International Trade in Endangered Species of Wild Fauna and Flora, 3 March
1973, 993 UNTS 243, entered into force 1 July 1975 (CITES).
79 See discussion in Pauwelyn 2008, pp. 7–8.
80 WTO, United States—Standards for Reformulated and Conventional Gasoline, Appellate Body
Report, 29 April 1996, WT/DS2/AB/R, p. 17 (US—Gasoline).
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12 S. Switzer

in WTO jurisprudence.81 While numerous commentators82 have called for greater322

recourse under the dispute settlement system to the principle of systemic integration,323

theAppellateBodyhas been rather circumspect in its approach to this issue, clarifying324

that, ‘a delicate balance must be struck between, on the one hand, taking due account325

of an individual WTO Member’s international obligations and, on the other hand,326

ensuring a consistent and harmonious approach to the interpretation of WTO law327

among all WTOMembers.’83 Indeed, as we will see in our discussion of the dispute328

of US—Shrimp, there is a lack of clarity as to when, and more significantly, how, a329

Panel or Appellate Body will consider and apply relevant provisions of MEAs.84330

While non-WTO law may be referred to and indeed used as an aid to interpre-331

tation within the WTO dispute settlement system, it is unlikely that other sources332

of international law will be held to have modified existing WTO rights and obliga-333

tions, or that a party to a non-WTO Agreement can invoke its terms as a defence334

to a violation of WTO rules.85 Accordingly, in Peru – Agricultural Products, the335

Appellate Body held that other treaties do not modify WTO obligations pursuant to336

Article 41 of the VCLT. Article 41 provides for inter se agreements to modify multi-337

lateral treaties between certain of the parties only. The non-application of Article 41338

VCLT was because ‘the WTO Agreements contain specific provisions addressing339

amendments, waivers, or exceptions … which prevail over Article 41.’86 While the340

dispute concerned a regional trade agreement between Peru and Guatemala that Peru341

claimed allowed it tomaintain non-WTO compliant agricultural duties, it is likely the342

case that MEAs would not in general be considered capable under the WTO dispute343

settlement system of modifying the rights and obligations of Members under WTO344

law.87345

Finally, the dispute settlement systemmay hear disputes brought, ‘pursuant to the346

consultation and dispute settlement provisions of the agreements listed in Appendix347

1 to the [DSU].’88 In other words, the jurisdiction of the Panel and the Appellate348

Body is such that it may only hear claims related to one or more of theWTO covered349

agreements but jurisdictional concerns are separate from questions of the applicable350

law that a Panel or the Appellate Body may consider in a particular dispute.89351

81 Kulovesi 2016, p. 57.
82 See e.g. Kulovesi 2016.
83 WTO, European Communities and Certain Member States—Measures Affecting Trade in Large
Civil Aircraft, Appellate Body Report, 18 May 2011, WT/DS316/AB/R, paras 844–845.
84 Kulovesi 2016, p. 57.
85 C.f. Pauwelyn 2003, pp. 473–491.
86 WTO, Peru—Additional Duty on Imports of Certain Agricultural Products, Appellate Body
Report, 31 July 2015,WT/DS457/AB/R, para 5.112; cited and discussed in Trachtman 2017, p. 302.
87 See Trachtman 2017, pp. 302–303.
88 DSU, above n 16, Article 1.
89 See generally Pauwelyn 2008, p. 7.

523985_1_En_5_Chapter � TYPESET DISK LE � CP Disp.:30/12/2021 Pages: 38 Layout: T1-Standard

A
ut

ho
r 

Pr
oo

f



U
N

C
O

R
R

E
C

T
E

D
 P

R
O

O
F

5 The World Trade Organization Dispute Settlement Mechanism 13

5.2.1.6 Burden of Proof352

The DSU is silent on a number of important issues, including the burden of proof353

applicable under the dispute settlement system.90 However, in US—Wool Shirts and354

Blouses, theAppellate Body noted that, ‘various international tribunals, including the355

International Court of Justice, have generally and consistently accepted and applied356

the rule that the party who asserts a fact, whether as a claimant or the respondent, is357

responsible for providing proof thereof.’91 It is therefore for the complaining party to358

establish a prima facie case in relation to its claims. Once the complaining party has359

met the requirement, it is for the defending party to rebut the prima facie case.92 In360

respect of the invocation of an exception, the party invoking that particular exception361

owes the burden of proof. As Grando notes, however, both the Appellate Body and362

Panel have struggled with defining what is and is not an exception93 though GATT363

Article XX, which as we will see is a central provision in the relationship between364

trade and the environment is firmly recognised as an affirmative exception.94365

5.2.1.7 The Standard of Review, Fact-finding and Evidence366

In terms of the standard of review to be employed, Article 11 DSU requires the Panel367

to, ‘make an objective assessment of the matter before it, including an objective368

assessment of the facts of the case and the applicability of and conformity with369

the relevant covered agreements’.95 While there is no provision within the DSU370

in respect of rules of evidence, the Panel is empowered under Article 13 DSU to371

‘seek information and technical advice from any individual or body which it deems372

appropriate … (and to) seek information from any relevant source and ... consult373

experts to obtain their opinion on certain aspects of the matter.’ While the latter374

provision may seem to be quite far reaching,96 and indeed, potentially beneficial in375

cases involving environmental protection, Panels have not fully utilised their broad376

90 Though a small number of provisions exist within individual WTO covered agreements directly
allocating the burden of proof, e.g. Article 10.3 of the Agreement on Agriculture; see Grando 2010,
p. 152.
91 WTO, US-Measures Affecting Imports of Woven Wool Shirts and Blouses from India, Appellate
Body Report, 25 April 1997, WT/DS33/AB/R, 335 (US—Wool Shirts and Blouses).
92 WTO,United States—Sections 301–310 of the Trade Act of 1974, Panel Report, 25 January 2000,
WT/DS152/R, para 7.14. For an excellent discussion on fact-finding and the burden of proof under
WTO law, see Grando 2010.
93 Grando 2010, pp. 153–154.
94 WTO, US—Wool Shirts and Blouses, above n 91, para 337.
95 Note that Article 17.6 of theWTOAnti-DumpingAgreement sets out a special standard of review
to be applied to anti-dumping investigations; this shall not be considered in this chapter.
96 An example of a panel consulting experts pursuant to its authority under Article 13 DSU can be
found in WTO, United States—Import Prohibition of Certain Shrimp and Shrimp Products, Panel
Report, 15 May 1998, WT/DS58/R, paras 5.1 et seq. (US—Shrimp (Panel Report)).
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14 S. Switzer

fact-finding authority and instead have relied largely on evidence submitted to them377

by the parties.97378

TheAppellate Body has directed thatMembers are ‘under a duty and an obligation379

to “respond promptly and fully” to requests made by Panels for information under380

Article 13.1 of the DSU’98 and Panels may draw inferences from facts, ‘including the381

fact that (a Member) had refused to provide information sought by the Panel.’99 The382

Appellate Body’s mandate is, ‘limited to issues of law covered in the Panel report and383

legal interpretations developed by the Panel’, and so it does not have a fact finding384

role as such, instead relying on evidence submitted to the Panel.100 As noted above,385

the Appellate Body does not have remand authority to remand a dispute back to a386

Panel.387

Of particular note is that both the Panel and the Appellate Body have the authority388

to consider amicus curiae briefs. This power is not explicitly set out in the DSU.389

Instead, this authority derives from, inter alia, a broad reading of Article 13 DSU (the390

right of a Panel to seek information)101 and Article 17.9 DSU (the right of the Appel-391

late Body to draw up its own procedures for review).102 While certain commentators392

have noted the potential of amicus curiae briefs to open up, ‘a green cosmopolitan393

public sphere that seeks more reflexive modernization and facilitates horizontal394

forms of regime accountability’,103 in practice both the Panel and the Appellate395

Body have been relatively circumspect in considering briefs received. As argued by396

Squatrito, briefs considered primarily are those endorsed by one of the disputing397

Members as well as those that cohere with the previous findings of the dispute settle-398

ment system.104 Accordingly, there are limits to which amicus curiae briefs will be399

accepted and considered, thereby limiting the potential of environmental groups and400

organisations to influence disputes involving environmental concerns.401

5.2.1.8 Precedent402

There is no formal system of precedent within the WTO dispute settlement system403

and the findings of both the Appellate and the Panel are not binding, ‘except with404

97 Devaney 2016, p. 132 and 140–141. Note that there are also special expert bodies established
under a number of the covered agreements; see discussion in Devaney 2016, pp. 138 to 139.
98 WTO, Canada—Measures Affecting the Export of Civilian Aircraft, Appellate Body Report 2
August 1999, WT/DS70/AB/R, para 187 (Canada—Aircraft).
99 Ibid., para 203.
100 Devaney 2016, p. 141.
101 See WTO, United States—Import Prohibition of Certain Shrimp and Shrimp Products, Appel-
late Body Report, 12 October 1998, WTO/DS58/AB/R, para 108 (US—Shrimp (Appellate Body
Report)).
102 WTO, United States–Imposition of Countervailing Duties on Certain Hot-Rolled Lead and
Bismuth Carbon Steel Products Originating in the United Kingdom, Appellate Body Report, 10
May 2000, WTO/DS138/AB/R, para 39.
103 Eckersley 2007.
104 See generally Squatitro 2018.
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5 The World Trade Organization Dispute Settlement Mechanism 15

respect to resolving the particular dispute between the parties to that dispute.’105405

It is also to be remembered that Article 3.2 DSU is explicit in its direction that,406

‘(r)ecommendations and rulings of the DSB cannot add to or diminish the rights and407

obligations provided in the covered agreements’ of the WTO. However, at the same408

time, the Appellate Body has held that, ‘absent cogent reasons, an adjudicatory body409

will resolve the same legal question in the same way in a subsequent case.’106 By410

extension, the Appellate Body has directed that in respect of Panel proceedings, ‘to411

rely on the Appellate Body’s conclusions in earlier disputes is not only appropriate,412

but is what would be expected from Panels, especially where the issues are the413

same’.107414

5.2.1.9 Enforcement415

Unlike in certain other systems of international dispute settlement, provisional416

measures are not available under the WTO DSU.108 This is particularly relevant417

for environmental disputes since in other international fora, provisional measures do418

play an important role in the domain of environmental protection.109419

Following a dispute, and assuming a Panel or the Appellate Body finds inconsis-420

tency with a provision of a covered agreement, ‘it shall recommend that the Member421

concerned bring the measure into conformity with that agreement.’110 Unless either422

side lodges an appeal, and as noted above, the DSB automatically adopt reports of the423

Panel unless there is a consensus among the Parties against adoption.111 Similarly,424

in respect of the adoption of reports of the Appellate Body, Article 17.14 DSU sets425

out that,426

An Appellate Body report shall be adopted by the DSB and unconditionally accepted by the427

parties to the dispute unless the DSB decides by consensus not to adopt the Appellate Body428

report within 30 days following its circulation to the Members.429

As noted above, however, the Appellate Body is no longer functional, raising430

concerns that the losing side to a Panel report could lodge an appeal effectively into431

105 WTO, Japan—Taxes on Alcoholic Beverages, Appellate Body Report, 1 November 1996,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R 14, p. 97 at 107–108.
106 WTO, United States—Final Anti-Dumping Measures on Stainless Steel from Mexico, Appellate
Body Report, 30 April 2008, WT/DS344/AB/R, para 160, (US—Stainless Steel (Mexico)).
107 WTO,United States—Sunset Reviews of Anti-Dumping Measures on Oil Country Tubular Goods
from Argentina—Recourse to Article21.5 of the DSU by Argentina, Appellate Body Report, 17
December 2004, WT/DS268/AB/RW, para 188.
108 For a discussion on provisional measures within international legal processes more generally,
see Miles 2017.
109 Miles 2017.
110 Article 19(1) DSU.
111 DSU, above n 16, Article 16.4.
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16 S. Switzer

the ‘void’, thereby preventing the report’s adoption.112 Under the MPIA, the DSB is432

notified of arbitrations but does not formally adopt them.113433

5.2.1.10 Surveillance, Compensation and Suspension of Concessions434

Leaving aside for now the legal and practical issues associatedwith the currentAppel-435

late Body crisis, under the ‘normal’ functioning of the dispute settlement system, the436

DSB performs a surveillance function in respect of the implementation of Panel and437

Appellate Body reports. In the event that immediate compliance is not possible, the438

Member concerned is given a ‘reasonable period of time’ to implement the findings439

of the Panel or Appellate Body and bring itself into compliance. If the parties cannot440

agree as to what constitutes a ‘reasonable period of time’, arbitration may be sought441

with a maximum of fifteen months acting as a starting point for the arbitrator.114 The442

parties can see further recourse to dispute settlement, including to the original Panel,443

in the event of disagreement on whether implementation has in fact occurred.115444

Should the reasonable period of time expire and the losing side have failed to445

bring itself into compliance, the complainant may seek compensation on a voluntary446

basis from the defendant.116 Compensation is relatively uncommon, in part because447

it requires agreement from the losing party but also because its application must be448

consistent with the covered agreements. The practical consequence of this is that449

compensation needs to be applied, inter alia, on a Most-favoured nation basis.117450

In the absence of mutual agreement on compensation, the Member concerned451

may seek authorisation from the DSB to ‘suspend’ concessions. In real terms, this452

gives the Member the right to enact trade retaliation. Trade retaliation cannot be453

instituted unilaterally without the authorisation of the DSB. It is also prospective and454

cannot therefore take into account prior damage. The general principle governing the455

suspension of concessions is that it should be in the same sector as any violation or456

nullification and impairment occurred but if it would not be practical or effective to457

do so, suspension of concessions in another sector—so-called cross retaliation—may458

be authorised.118459

As underscored in Article 21.1 DSU, ‘Compensation and the suspension of460

concessions or other obligations are temporary measures … neither … is preferred461

to full implementation of a recommendation to bring a measure into conformity462

with the covered agreements.’ While arguably the possibility of the suspension of463

112 Pauwelyn 2019.
113 MPIA, Annex 1, para 16.
114 DSU, above n 16, Article 21.3(c).
115 Ibid., Article 21.5.
116 Ibid., Article 22.2.
117 See discussion in Van Den Boscche and Zdouc 2017, p. 204.
118 Busch and Pelc 2014.
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5 The World Trade Organization Dispute Settlement Mechanism 17

concessions gives theWTO dispute settlement system ‘teeth’ that certain other inter-464

national dispute settlement processes do not have, the system been used only infre-465

quently119 and has been the subject of extensive criticism.120 Indeed, the WTO itself466

has no enforcement powers and instead operates as a decentralised system of self-467

enforcement.121 In addition, the system of retaliation is ill suited to provide a remedy468

for environmental harms, focused as it is on trade, as opposed to other harms.469

5.3 Significant Environmental Disputes Within the WTO470

Dispute Settlement System471

Having provided an overview of the operation of theWTOdispute settlement system,472

our attention now turns to the specific issue of how the WTO dispute settlement473

system has dealt with issues pertaining to the relationship between trade and envi-474

ronment. This section will commence with a short introduction to the various envi-475

ronmental provisions in the WTO agreements before a discussion is then engaged476

in on certain WTO key disputes that have dealt with environmental concerns. It is to477

be noted that the confines of space preclude a discussion of all disputes dealing with478

issues related to the environment. However, it is intended that the selected disputes479

will help to draw out certain of the key themes applicable to discussions on the480

treatment of environmental protection under the dispute settlement system.481

5.3.1 Environmental Provisions in the WTO Covered482

Agreements483

There is no freestanding agreement on Trade and Environment within the WTO. At484

the same time, however, and as underscored by Hoekman, the WTO does not have485

unrestrained free trade as its goal.122 Sustainable development as well as preserva-486

tion and protection of the environment feature prominently in the preamble to the487

Marrakesh Agreement establishing theWTO. In addition, numerous provisions exist488

within theWTO ‘covered’ agreements allowingMembers to enactmeasures for envi-489

ronmentalesquepurposeswhichwouldotherwise be in breach theirWTOobligations.490

Under the TRIPSAgreement, for example, Members may exclude from patentability491

inventions, ‘the prevention within their territory of the commercial exploitation of492

which is necessary … to protect human, animal or plant life or health or to avoid493

119 Ibid.
120 See e.g. Davey 2014.
121 Busch and Pelc 2014.
122 Hoekman 2016, p. 1087.
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serious prejudice to the environment…’123 A further example can be found under494

the TBT Agreement in respect of which Members are required to ensure that tech-495

nical regulations ‘are not more trade restrictive than necessary to fulfil a legitimate496

objective, taking into account the risks non-fulfilment would create.’ Such legiti-497

mate objectives are noted under the TBT Agreement to include ‘protection of human498

health or safety, animal or plant life or health, or the environment’ though it is to be499

noted that this list is not exhaustive.500

Perhaps the most well-known provision of WTO law associated with a Member’s501

right to regulate for environmental purposes is Article XX of the GATT. A wealth of502

case law related to the relationship between trade and environment exists in respect503

of the operation of the GATT Article XX defence. It is often used as a justification504

either for a breach of the so-called national treatment provision outlined in GATT505

Article III and themost-favoured nation clause inGATTArticle I.1, or the prohibition506

of quantitative restrictions set out in GATT Article XI.507

In essence, GATT Article XX grants Members policy space to enact measures508

that would otherwise be in breach of a Member’s obligations under the GATT so509

long as the measure in question is justifiable under one of the subparagraphs of510

GATT Article XX as well as the provisions of its chapeau. To expand, the chapeau511

to GATT Article XX directs that a measure may only pass muster under one of512

the subparagraphs of GATT Article XX to the extent that it is, ‘not applied in a513

manner which would constitute a means of arbitrary or unjustifiable discrimination514

between countries were the same conditions prevail, or a disguised restriction on515

international trade.’ In thisway, theGATTArticleXXexception attempts to carefully516

circumscribe the relationship between a Member’s obligations under the GATT and517

its right to regulate. Should a Member seek to rely on the GATT Article XX defence,518

the Panel/Appellate Body will firstly assess whether the measure in question falls519

within one of the subparagraphs of the Article XX and assuming that it does, the520

examination will then turn to whether the measure fulfils the requirements of the521

chapeau.124522

In terms of the subparagraphs ofGATTArticleXXmost relevant to environmental523

protection, GATT Article XX(b) allows for measures ‘necessary to protect human,524

animal or plant life or health’ while Article XX(g) provides legal cover for measures525

‘relating to the conservation of exhaustible natural resources if such measures are526

made effective in conjunction with restrictions on domestic production or consump-527

tion.’ Article XX(a) further provides an exception for measures ‘necessary to protect528

public morals.’125529

123 WTO, Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 UNTS 299, 33
ILM 1197 (1994), Article 27.2.
124 WTO, US—Gasoline, above n 80, p. 22.
125 This defence was relevant in the dispute of WTO, EC–Seal Products, Appellate Body Report,
22 May 2014, WT/DS400/AB/R, WT/DS401/AB/R. The protection of animal welfare by the EU
was accepted as a matter of public morality and was thereby able to avail of the GATT Article
XX(a) defence, albeit the particular measures in question failed to pass muster under the chapeau
to GATT Article XX.
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5 The World Trade Organization Dispute Settlement Mechanism 19

Notably, while, as we will see below, the text of GATT Article XX(a), (b) and530

(g) can and indeed have been interpreted to allow for otherwise GATT violating531

measures to be taken for environmental ends, it must also be underlined that there is532

no explicit reference in the text of GATT Article XX environmental protection more533

generally, nor to more specific environmental concerns such as climate change.126534

With very limited exceptions, the GATT Article XX defence is only available as a535

defence to a breach of the GATT. It is not therefore available to justify a breach of,536

for example, the provisions of theWTOAgreement on Subsidies and Countervailing537

Measures.127538

In addition to the numerous provisions of the WTO covered agreements which539

attempt to grantMembers policy space to enact environmentalmeasureswhichwould540

otherwise be in breach of their WTO obligations, the WTO Committee on Trade and541

Environment also provides an institutional forum for discussions of the relation-542

ship between trade and environmental protection.128 Under the WTO Doha Round543

launched in 2001, a Special Session of the Committee on Trade and Environment544

was tasked, inter alia, to negotiate on, ‘the relationship between existing WTO rules545

and specific trade obligations set out in multilateral environmental agreements.’546

A large number of multilateral environmental agreements allow for trade related547

measures129 and the Doha Round negotiations were to be conducted ‘with a view548

towards enhancing the mutual supportiveness of trade and environment.’130 To date,549

negotiations have not concluded.550

5.3.1.1 Discussion and Analysis of Key Disputes Relating551

to Environmental Concerns552

Arguably, themost appropriate starting point to assess the treatment of environmental553

concerns under the dispute settlement system of the trade regime is Tuna-Dolphin.554

These infamous disputes were conducted under the GATT 1947, and were litigated555

on before the coming into force of the WTO as an institution. Nevertheless, they556

are significant in that they set the scene for the later confrontation of trade and557

environmental issues in the WTO.558

126 On this note, see Cima 2018, pp. 668–669.
127 See discussion in Feld and Switzer 2012.
128 For a discussion of the operation of the Committee on Trade and Environment, see Sinha 2013
and Teehankee 2020. See also WTO, Decision on Trade and Environment, Ministerial Decision of
14 April 1994, 33 ILM 1267 (1994).
129 WTO 2017.
130 WTO,Ministerial Declaration of 14 November 2001, WTODoc. WT/MIN(01)/DEC/1, 41 ILM
746 (2002), para 31.
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20 S. Switzer

Tuna—Dolphin559

In the GATT Panel report of Tuna – Dolphin131 (first dispute), the GATT Panel was560

required to consider the GATT legality of a US import embargo applied to tuna,561

depending upon where the tuna was caught and the particular method used to catch562

the tuna.While there was no doubt that aspects of the measure constituted a breach of563

GATTArticle XI:1, which prohibits the imposition of quantitative restrictions,132 the564

more pertinent question for thePanelwas the applicability of theGATTArticleXX(b)565

and (g) defences to the USmeasure. In a controversial finding, the Panel held that the566

unilateralism inherent in theUSmeasurewas such that it could not find a safe harbour567

under GATT Article XX(b) with a similar finding made in respect of GATT Article568

XX(g).133 In the view of the Panel, the risks of allowing such unilateralism were569

simply too great to the trading system; doing so could fundamentally undermine the570

rights of the contracting parties under the GATT.134 As contended by Howse: ‘[t]he571

Panel based its decision on an intuition that trademeasures to protect the environment572

might somehow open the door to “green” protectionism, thereby threatening the573

market access negotiated in the GATT framework’.135574

A second Tuna—Dolphin Panel136 dealing with a similar set of facts came to the575

same conclusion and struck down the measure at issue, albeit the second Panel’s576

interpretation of the freedom of contracting parties to enact measures with potential577

impact upon other parties was slightly broader than the first Panel.137 While under578

the pre-WTO system of dispute settlement the losing party could block the adoption579

of a Panel report and neither GATT Panel report was adopted, their combined effect580

was such as to introduce a concern among environmentalists that free trade would581

always trump other concerns such as environmental protection.138 As we will see,582

the Tuna-Dolphin reports are now considered something of an ‘outlier’139 in terms583

of theWTO jurisprudence on trade and environment, with the implication of the first584

131 GATT United States – Restrictions on the Imports of Tuna, Dispute Panel Report, 3 September
1991, unadopted, BISD 39S/155 (Tuna-Dolphin (1991)) .
132 Ibid. paras 5.17–5.19.
133 The panel was also asked to consider the compliance of dolphin safe labelling requirements
but found they were not incompatible with US obligations under the GATT; GATT, Tuna-Dolphin
(1991), above n 131, paras 5.41–5.44.
134 GATT, Tuna-Dolphin (1991), above n 131, para 5.27.
135 Howse 2002, p. 491.
136 GATT, United States—Restrictions on Import of Tuna, Dispute Panel Report, 16 June 1994, 33
ILM 839 (1994).
137 As noted byHowse 2002, p. 491 (footnote 9), while the first panel had introduced a jurisdictional
limitation on the freedomof action of contracting parties underGATTArticleXX, this limitationwas
dealt with differently by second panel; p. 491. According to Howse, in the, ‘second Tuna/Dolphin
ruling, the panel rejected the territorial limitation that the first Tuna/Dolphin panel had placed on
Article XX, instead suggesting that Article XX(b) and (g) could not apply to measures that would
only be effective in protecting the environment were other countries to change their policies’.
138 Howse 2002, p. 491.
139 Cosbey and Mavroidis 2014b, p. 289.
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5 The World Trade Organization Dispute Settlement Mechanism 21

Panel’s findings that the GATT was a sort of, ‘centralized authority, the permission585

of which was required to pursue the social agenda at home’140 now firmly rejected.586

US—Shrimp587

With the coming into force of the WTO, the scene was set for a confrontation588

between the trade community and environmentalists. The WTO dispute of US—589

Shrimp provided the first significant opportunity for the Appellate Body in partic-590

ular to establish its approach to the relationship between trade and environmental591

protection.141592

The dispute ofUS—Shrimp concernedwhat in essencewas an import ban imposed593

by the United States on shrimp caught using methods liable to produce high levels of594

mortality in sea turtles. Since 1990, US domestic trawlers had been required to install595

turtle excluder devices (TEDs) and/or introduce so-called ‘tow time restrictions’.142596

In 1989, the US Congress also enacted legislation requiring that only shrimp from597

countries certified as having a regulatory programme for turtle protection similar to598

that of the US or a fishing programme with no risk to turtles could be imported,599

with certification to take effect by 1991 and every year thereafter.143 A later set600

of regulations, together with a 1995 court case,144 led to a general import ban on601

shrimp from countries whose fleet did not employ TEDs together with a certification602

programme.145603

The complainants in the dispute, India, Malaysia, Thailand and Pakistan, alleged604

numerous breaches of the GATT that they contended were not justifiable either under605

GATT Article XX(b) or (g). The Panel found a breach of GATT Article XI146—606

the prohibition on quantitative restrictions—and agreed with the complainants that607

this breach was not justified under GATT Article XX. The Panel rejected the GATT608

ArticleXXdefence on the basis of a narrow reading of theGATTArticleXXchapeau.609

As summarised by the Appellate Body, the Panel held that:610

[i]f an interpretation of the chapeau of Article XX were followed which would allow a611

Member to adopt measures conditioning access to its market for a given product upon the612

adoption by exporting Members of certain policies, including conservation policies, GATT613

1994 and the WTO Agreement could no longer serve as a multilateral framework for trade614

among Members as security and predictability of trade relations under those Agreements615

would be threatened.147616

140 Cosbey and Mavroidis 2014b, p. 294.
141 Though earlier disputes had dealt with issues pertaining to trade and environmental protection;
e.g. WTO, US—Gasoline, above n 80. The confines of space preclude an exhaustive analysis of all
disputes dealing with environmental issues.
142 WTO, US—Shrimp (Panel Report), above n 96, paras 2.6 & 2.17.
143 WTO, US—Shrimp (Panel Report), paras 2.7–2.8.
144 Ibid., paras 2.8–2.10.
145 Ibid., paras 2.11–2.16.
146 Ibid., para 7.13. Indeed, the US did not dispute this aspect of the complainants’ argument.
147 WTO, US—Shrimp (Appellate Body Report), above n 101, para 112.
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22 S. Switzer

In essence, according to the Panel, the unilateral aspects of the US measure617

were such that the measure was bound to fail under the scrutiny of the chapeau618

to GATT Article XX. On appeal, the Appellate Body agreed that the US measures619

were not justifiable under GATT Article XX. Significantly, however, the Appellate620

Body diverged from some of the central reasoning of the Panel. It found that:621

conditioning access to a Member’s domestic market on whether exporting Members comply622

with, or adopt, a policy or policies unilaterally prescribed by the importing Member may, to623

some degree, be a common aspect of measures falling within the scope of one or another of624

the exceptions (under GATT Article XX) [emphasis added].148625

The Appellate Body continued that:626

it is not necessary to assume that requiring from exporting countries compliance with, or627

adoption of, certain policies (although covered in principle by one or another of the excep-628

tions) prescribed by the importing country, renders a measure a priori incapable of justi-629

fication under Article XX. Such an interpretation renders most, if not all, of the specific630

exceptions of Article XX inutile, a result abhorrent to the principles of interpretation we are631

bound to apply.149632

Described by Cosbey and Mavroidis as, ‘one of the most remarkable U-turns on633

trade and environment,’ the above findings of the Appellate Body underlined that634

a trade measure enacted for environmental purposes should not be struck down on635

the narrow grounds that it is unilateral.150 This marked a significant divergence from636

the findings of the GATT Panel in Tuna-Dolphin, which notably the Appellate Body637

failed to cite.638

While the US lost the dispute (albeit it was successful in later Article 21.5 DSU639

compliance proceedings), the findings of the Appellate Body in respect of why640

are instructive for better understanding this foundational jurisprudence on the trade641

and environment nexus. In addition to its clarification that unilateralism may be a642

‘common aspect of measures’ falling within the scope of GATT Article XX, the643

dispute is also significant for the Appellate Body’s interpretative approach to the644

meaning of exhaustible natural resources under GATT Article XX(g). Adopting a645

dynamic and evolutionary interpretation151 of this phrase, the Appellate Body held646

that:647

[t]he words of Article XX(g), “exhaustible natural resources”, were actually crafted more648

than 50 years ago. They must be read by a treaty interpreter in the light of contempo-649

rary concerns of the community of nations about the protection and conservation of the650

environment.152651

Accordingly, and with reference to the principle of sustainable development652

embodied in the preamble to the WTO Agreement, the Appellate Body held that653

148 Ibid., para 121.
149 Ibid.
150 Cosbey and Mavroidis 2014b, p. 289.
151 WTO, US—Shrimp (Appellate Body Report), above n 101, para 130.
152 Ibid., para 128.
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5 The World Trade Organization Dispute Settlement Mechanism 23

living natural resources that Members sought to conserve could fall within the legal654

scope of exhaustible natural resources.153 This was significant as the complainants655

had alleged that only mineral and non-living resources such as oil and gas would be656

considered as ‘exhaustible’within the context ofGATTArticleXX (g).154 In adopting657

its evolutionary interpretation of this phrase, the Appellate Body drew inspiration658

from a range of international instruments, including Article 56 of the United Nations659

Convention on the Law of the Sea. This refers to natural resources as ‘either living660

on non-living.’661

In terms of whether the sea turtles that the US sought to protect are ‘exhaustible662

natural resources’, the Appellate Body again turned to other sources of international663

law as context for its examination. It noted that under Annex 1 of the Convention664

on International Trade of Endangered Species of Wild Flora and Fauna (CITES),665

all seven species of sea turtle are noted as being ‘species threatened with extinction666

which are or may be affected by trade.’155 Given this listing, the Appellate Body667

held that ‘the exhaustibility of sea turtles would in fact have been very difficult to668

controvert.’156669

The dispute was also significant for the Appellate Body’s examination of the670

function of the chapeau to Article XX. While the Appellate Body rejected the notion671

that unilateralism was prohibited per se under GATT Article XX, it underlined that672

the chapeau is the embodiment of a recognition of the requirement to strike a balance673

between the right of Members to utilise the exceptions under GATTArticle XX(a) to674

(g), and the need to protect the rights of otherMembers from being impeded upon.157675

The Appellate Body found that the US measure did in fact constitute unjustifiable676

discrimination – thereby failing to adhere to the fundamental requirements of the677

chapeau. One aspect of such discrimination was that the US imposed a blanket678

obligation on countries intending to import into the US in that they had to adhere to679

the same requirements as that imposed on US domestic trawlers.158 In the view of680

the Appellate Body:681

[w]e believe that discrimination results not onlywhen countries inwhich the same conditions682

prevail are differently treated, but also when the application of the measure at issue does not683

allow for any enquiry into the appropriateness of the regulatory programme for the conditions684

prevailing in those exporting countries.159685

153 Ibid., paras 128–131.
154 See discussion in WTO, US—Shrimp (Appellate Body Report), above n 101, para 127. For a
useful overview of more recent jurisprudence in respect of GATT Article XX(g), see Chi 2014.
155 CITES, above n 78, Article II.1, cited in WTO, US – Shrimp (Appellate Body Report), above n
101, para 132.
156 WTO, US – Shrimp (Appellate Body Report), above n 101, para 132.
157 Ibid. para 156; in full; ‘we consider that it embodies the recognition on the part ofWTOMembers
of the need to maintain a balance of rights and obligations between the right of a Member to invoke
one or another of the exceptions of Article XX, specified in paragraphs (a) to (j), on the one hand,
and the substantive rights of the other Members under the GATT 1994, on the other hand’.
158 Ibid., para 161.
159 Ibid., para 165.
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24 S. Switzer

Furthermore, while the US had engaged in negotiations on the measure with686

respect towestern countries, the samewas not the case in relation to the complainants,687

with the Appellate Body questioning whether, ‘across-the-board negotiations with688

the objective of concluding bilateral or multilateral agreements’160 had been engaged689

in. While there is no ‘free standing duty to negotiate outlined in GATT Article XX’,690

according to Howse,691

(1) undertaking serious negotiations with some countries and not with others is, in circum-692

stances such as these, “unjustifiable discrimination,” and (2) that a failure to undertake serious693

negotiations may be closely connected with, and indeed part and parcel of, various discrim-694

inatory effects of a scheme, and may reinforce or perhaps even tip the balance towards a695

finding that those discriminatory effects amount to “unjustifiable discrimination” within the696

meaning of the chapeau.161697

There is much to praise in respect of the decision in US – Shrimp, not least the698

Appellate Body’s reliance upon the provisions of other sources of international law699

as relevant context for the interpretation of WTO law. However, Kulovesi notes that700

while this was indeed a welcome development, the Appellate Body could have done701

more to clarify the nature of the relationship betweenWTO law andMEAs and other702

instruments of international environmental law.162 Accordingly, the Appellate Body703

failed to delineate whether it was obligated to rely upon these other sources of law,704

or whether such a move was a voluntary act on its part.163 While greater clarity could705

have been offered by the Appellate Body on this issue,164 the dispute at least did706

offer an insight into the sensitivities of the Appellate Body to concerns, ‘that trade707

liberalisation and environmental protection agendas are irreconcilable.’165708

Brazil—Tyres166709

The pertinent facts of this dispute centre upon the imposition by Brazil of an import710

ban on retreaded tyres.167 The ban had been imposed due to both environmental and711

health concerns relating to the accumulation and disposal of used tyres.168 In essence,712

retreaded tyres have a shorter lifespan than new tyres. Retreaded tyres accumulate713

as waste at a faster level than is the case for new tyres. Waste tyres also form ideal714

breeding grounds for mosquitos, contributing to outbreaks of serious diseases such715

as malaria and dengue fever. Burning waste tyres also produces toxic gases. The716

complainant, the European Communities, argued that the ban contravened GATT717

160 Ibid., para 166.
161 Howse 2002, p. 505.
162 Kulovesi 2016, p. 57.
163 Ibid.
164 Kulovesi 2016.
165 See discussion in Stephens 2009, p. 344.
166 WTO, Brazil—Measures Affecting Imports of Retreaded Tyres, Appellate Body Report, 3
December 2007, WT/DS332/AB/R (Brazil – Tyres (Appellate Body Report)).
167 McGrady 2009 provides a useful analysis of this dispute.
168 WTO, Brazil—Measures Affecting Imports of Retreaded Tyres, Panel Report, 12 June 2007,
WT/DS332/R, para 7.53 (Brazil—Tyres (Panel Report)).
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5 The World Trade Organization Dispute Settlement Mechanism 25

Article XI:1. Brazil sought to justify the ban pursuant to GATT Article XX(b) as718

being ‘necessary to protect human, animal or plant life or health.’ The ban did not,719

however, extend to all imported retreaded tyres as following a 2002 ruling by a720

MERCUSOR Panel, an exception was made for a specific type of retreaded tyres721

from Mercosur countries. Local retreaders had also successfully used the Brazilian722

court system to apply for preliminary injunctions against the import ban to import723

casings.169 These exceptions would ultimately prove problematic for Brazil’s GATT724

Article XX defence.725

At first instance, the Panel held that the import ban did breach GATT Article XI:1726

andwhile it held that themeasure could be provisionally justified underGATTArticle727

XX(b), it found that the effect of the preliminary injunctionswas such as to undermine728

the requirements of the GATT Article XX chapeau. The Panel found, however, that729

the MERCUSOR exception did not breach the conditions of the chapeau, a finding730

that the European Communities went onto appeal.731

InBrazil—Tyres, theAppellate Body underscored the ‘fundamental principle’ that732

WTOMembers have the right to determine their own desired level of protection.170 In733

examining the compliance of the Brazil’s measures under GATT Article XX(b), the734

Appellate Body drew on its previous jurisprudence in the dispute of US – Gambling735

so as to elaborate more fully on the meaning of ‘necessary’ in the text of GATT736

Article XX(b). In doing so, the Appellate Body quoted US—Gambling to note that,737

[the] weighing and balancing process inherent in the necessity analysis "begins with an738

assessment of the ’relative importance’ of the interests or values furthered by the challenged739

measure" and also involves an assessment of other factors, which will usually include "the740

contribution of the measure to the realization of the ends pursued by it" and "the restrictive741

impact of the measure on international commerce.171742

In essence, the requirement of necessity mandates analysis of the ‘importance743

of the interests or values at stake, the extent of the contribution to the achievement744

of the measure’s objective, and its trade restrictiveness.’172 In terms of the neces-745

sity analysis required under Article XX(b), a measure need not be indispensable to746

be considered as ‘necessary’ but rather must make a ‘material contribution to the747

achievement of the objective’ at issue.173 Such a material contribution need not be748

assessed quantitatively.174 Assuming this threshold test is met, a comparison must749

then be made with other possible alternative measures and the extent to which these750

might be less trade restrictive while also contributing to achievement of the objective751

169 Ibid., para 7.140.
170 Brazil—Tyres (Appellate Body Report), above n 166, para 210.
171 WTO, United States—Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, Appellate Body Report, 7 April 2005, WT/DS285/AB/R, para 306, cited in Brazil—Tyres
(Appellate Body Report), above n 166, para 143.
172 Brazil – Tyres (Appellate Body Report), above n 166, para 178.
173 Ibid., para 150.
174 Ibid., para 146.
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26 S. Switzer

in question.175 Any such comparison must be carried out in light of the importance752

of the objective in question.176753

Notably, the Appellate Bodywent on to ‘rank’ particular objectives, agreeingwith754

the Panel that protection of human health is ‘both vital and important to the highest755

degree’177 while protection of the environment is merely noted as being ‘impor-756

tant.’178 While the Appellate Body ultimately agreed with the Panel that the import757

ban was necessary within the meaning of GATT Article XX(b),179 the basis for such758

ranking is unclear,180 and raises concerns as to the underpinning ideological stance of759

the Appellate Body in seemingly ranking protection of the environment as less vital760

than the protection of humanhealth.181 Indeed, such an anthropocentric approach also761

fails to grasp the complex interlinkages between human and environmental health762

and how such concerns cannot be neatly siloed.763

Leading on from the above, while the Appellate Body agreed with the findings of764

the Panel that the measure was necessary, it overturned the Panel’s findings that the765

MERCOSUR exception met the requirements of chapeau. The Appellate Body held766

in respect of the legal test under the chapeau, discrimination would be arbitrary or767

unjustifiable if, ‘the reasons given for this discrimination bear no rational connection768

to the objective falling within the purview of a paragraph of Article XX.’182 The769

MERCUSOR exception, in essence, failed to demonstrate a rational connection to770

the public health goals that the import ban sought to fulfil. According to the Appellate771

Body:772

we have difficulty understanding how discrimination might be viewed as complying with773

the chapeau of Article XX when the alleged rationale for discriminating does not relate to774

the pursuit of or would go against the objective that was provisionally found to justify a775

measure under a paragraph of Article XX.183776

What is notable about this finding is that a full, rather than selective import ban,777

would undoubtedly have passed muster before the Appellate Body,184 putting paid to778

the notion that the jurisprudence of the WTO dispute settlement system will always779

rule in favour of more, as opposed to less trade.185780

Canada—Renewable Energy781

This dispute, in fact two parallel cases brought by the European Union and Japan,782

arose from the imposition by Ontario of domestic content requirements for certain783

175 Ibid., para 178.
176 Ibid.
177 Ibid., para 179. See discussion in Andersen 2015, p. 397.
178 Ibid., para 179. See discussion in Andersen 2015, p. 397.
179 Ibid., para 210.
180 Andersen 2015, p. 397.
181 For a general discussion on such issues, see Andersen 2015.
182 Brazil—Tyres (Appellate Body Report), above n 166, para 227.
183 Ibid., para 227.
184 Cosbey and Mavroidis 2014b, p. 299.
185 Ibid.
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5 The World Trade Organization Dispute Settlement Mechanism 27

generators of renewable energy in order to be eligible for a feed-in tariff programme784

(FIT).186 The programme was designed to increase the levels of renewable elec-785

tricity within the Ontario energy supply system.187 Entities participating in the FIT786

programme were paid a guaranteed price under a 20 or 40-year contract for every787

kilowatt-hour of eligible electricity generated.188 An additional requirement under788

the FIT programme for ‘minimum required domestic content levels’ was applied789

to the development and construction of facilities for energy generation from solar790

photovoltaic (PV) and wind power.189791

In the dispute, the EU and Japan claimed that the domestic content requirements792

applicable to solar photovoltaic and wind power generation facilities constituted a793

prohibited subsidy as defined by Article 3.1(b) and Article 3.2 of the Agreement on794

Subsidies andCountervailingMeasures (SCM). These provisions prohibit, ‘subsidies795

contingent, whether solely or as one of several other conditions, upon the use of796

domestic over imported goods (emphasis added).’ The complainants also alleged a797

violation of the national treatment obligation under GATT Article III:4 and Article798

2.1 of the Agreement on Trade Related Measures (TRIMS). Both the Panel and799

the Appellate Body upheld the claim that the local content requirements at issue800

violated GATT Article III:4 and thus by extension, constituted a violation of TRIMS801

Article 2.1. Canada had attempted to rely on the Article III:8(a) GATT derogation for802

government procurement, an argument which was not upheld.190 In addition, both803

the Panel and the Appellate Body failed to find a violation of the SCM, albeit in804

respect of certain aspects of the dispute, they adopted different reasoning. It is the805

SCM dimension of the dispute that has sparked the most commentary.806

Under the WTO SCM, a subsidy exists when, ‘there is a financial contribution807

by a government or any public body within the territory of a Member (and …) a808

benefit is thereby conferred.’191 A benefit is conferred when the recipient receives809

a financial contribution more advantageous than that available on the market.192810

By extension, ‘(t)hat a financial contribution confers an advantage on its recipient811

cannot be determined in absolute terms, but requires a comparisonwith a benchmark,812

186 There has been extensive discussion of this dispute in the literature. See, for example, Espa
and Durán 2018; Farah 2015; Farah and Cima 2013; Cosbey and Mavroidis 2014a; Davies 2015;
Dawson 2019; Weber and Koch 2015.
187 WTO, Canada—Certain Measures Affecting the Renewable Energy Generation Sector, Appel-
late Body Report, 24 May 2013, WT/DS412/AB/R (Canada—Renewable Energy (Appellate Body
Report));WTO,Canada–Measures Relating to the Feed-In Tariff Program, Appellate Body Report,
24 May 2013, WT/DS426/AB/R (Canada—Feed-In Tariff Program (Appellate Body Report) para
4.17.
188 Ibid.
189 Ibid., paras 4.21–4.23.
190 The reasoning of the Appellate Body in respect of the legal interpretation of Article III:8(a) was
arguably narrower than that employed by the Panel; see discussion in Charnovitz and Fischer 2015.
191 See WTO, Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1A, 1869 UNTS 14, Article 1 for
the definition of a subsidy.
192 WTO, Canada—Renewable Energy (Appellate Body Report)); WTO, Canada—Feed-In Tariff
Program (Appellate Body Report), above n 187, para 5.163.
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28 S. Switzer

which, in the case of subsidies, derives from the market.’193 In other words, key to813

the definition of a benefit is the task of defining the benchmark of the relevant814

market. The Panel was not satisfied that a separate market existed for electricity815

from wind or solar PV. The Panel instead found that the relevant market was that for816

all electricity194 but that no such competitivemarket for wholesale electricity actually817

existed or could reasonably be achieved in Ontario due to the levels of intervention818

required to achieve a satisfactory diversity in sources of supply for electricity.195819

Instead, the Panel observed that one way to assess whether a benefit existed was via,820

‘the relevant rates of return of the challenged …contracts with the relevant average821

cost of capital in Canada.’196 However, in the absence of required information, the822

Panel was unable to complete its analysis and therefore was unable to uphold the823

complainants’ contentions that a benefit existed.197824

On appeal, the Appellate Body did not uphold the appellants’ claims that a benefit825

did in fact exist but proceeded along different lines to that of the Panel. The Appellate826

Body rejected that the relevant benchmarkwas thewholesalemarket for electricity as827

a whole and instead found that the relevant market benchmarks should take account828

of existence of a separatemarket for solar PV andwind electricity sector.198 However,829

in the view of the Appellate Body, ‘where a government creates a market, it cannot830

be said that the government intervention distorts the market, as there would not be831

a market if the government had not created it’.199 Accordingly, for the Appellate832

Body, it was the market for renewable electricity that should provide the benchmark833

against which the existence of a benefit should be assessed.200 In this respect, ‘the834

relevant question is whether wind and solar electricity suppliers would have entered835

the renewable electricity market given those targets but absent the FIT program, not836

whether they would have entered the blended electricity wholesale market without837

the subventions.’201 However, in the absence of full exploration of relevant evidence838

by the Panel, the Appellate Body was unable to complete the analysis in respect of839

193 Ibid., para 5.164.
194 WTO, Canada—Certain Measures Affecting the Renewable Energy Generation Sector, Panel
Report, 19 December 2012, WT/DS412/R, (Canada—Renewable Energy (Panel Report)); WTO,
Canada—Measures Relating to the Feed-in Tariff Program, Panel Report, 19 December 2012,
WT/DS426/R (Canada – Feed-In Tariff Program (Panel Report)), para 7.318.
195 Ibid., paras 7.318–7.327.
196 Ibid., para 7.327.
197 Ibid., para 7.328.
198 WTO, Canada—Renewable Energy (Appellate Body Report)); WTO, Canada—Feed-In Tariff
Program (Appellate Body Report), above n 187, para 5.190. In essence, the ‘proper benchmark
for wind- and solar PV-generated electricity should take into account the Government of Ontario’s
definition of the energy supply-mix as including wind- and solar PV-generated electricity, which
implies the existence of separate markets for wind- and solar PV-generated electric’ para 5.204.
199 WTO, Canada—Renewable Energy (Appellate Body Report)); WTO, Canada—Feed-In Tariff
Program (Appellate Body Report), above n 187, para 5.118.
200 Ibid., para 5.187.
201 Charnovitz and Fischer 2015, p. 198.
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whether a benefit existed and so was unable to assess whether the scheme in question840

constituted a prohibited subsidy.202841

The legal test employed by the Appellate Body in this dispute made it virtually842

‘impossible’ for the FIT programme to constitute a subsidy within the meaning of843

theWTOAgreement on Subsidies and CountervailingMeasures (SCM).203 This was844

because, the Appellate Body, ‘in effect, moved the goalpost by redefining the market845

to be electricity from renewable sources. As a result, the question of whether the846

prices paid in the FITs are above market prices no longer has an obvious answer’204847

and certainly a much less obvious answer than one if the relevant market had been848

the wholesale electricity as a whole. Cosbey and Mavroidis have commented on the,849

‘significant legal acrobatics that the (Appellate Body) had to employ to avoid finding850

that a FIT—awidespread and effective tool of climate changemitigation policy—was851

a subsidy.’205 Of significance within this acrobatic jurisprudence is that the Appellate852

Body did not attempt to justify its reasoning by reference to the policy distinction853

between the two types of electricity production at issue within the dispute; i.e. their854

respective impacts of renewable energy on the one hand, and electricity powered855

by fossil fuels on the other, on climate change emissions.206 While attempting to856

illustrate its environmental bona fides by directing that, “fossil fuel resources are857

exhaustible, and thus fossil energy needs to be replaced progressively if electricity858

supply is to beguaranteed in the long term,’207 theAppellateBodywouldhavebeenon859

firmer ground, at least from an environmental law perspective, to have focused on the860

climate change aspects of the move away from fossil fuels, rather than emphasising861

the exhaustibility of conventional fuels.208862

More generally, the dispute leaves open important questions as to the mutual863

supportiveness of the international trade and climate regimes.209 Indeed, it has been864

argued that while the legal acrobatics performed by the Appellate Body here so as865

to avoid a finding that the FIT scheme constituted a subsidy was likely the result866

of a desire to ensure the mutual supportiveness of WTO law with the demands of867

the environmental community, a finding of a subsidy may well have prompted a868

more focused and detailed discussion on the need for, ‘reasonable environmental869

exceptions in the SCM Agreement’.210 This would undoubtedly be more beneficial870

than having to rely on ‘judicial creativity’ on an ongoing basis.211871

202 WTO, Canada—Renewable Energy (Appellate Body Report)); WTO, Canada – Feed-In Tariff
Program (Appellate Body Report), above n 187, paras 5.245–5.246.
203 See Espa 2019, p. 989.
204 Charnovitz and Fischer 2015, p. 204.
205 Cosbey and Mavroidis 2014b, p. 298.
206 Ibid.
207 WTO, Canada—Renewable Energy (Appellate Body Report)); WTO, Canada—Feed-In Tariff
Program (Appellate Body Report), above n 187, para 5.186.
208 Charnovitz and Fischer 2015, p. 208.
209 See e.g. Kulovesi 2016. For more a general discussion, see also Amerjee and Nakul Nayak 2014.
210 Charnovitz and Fischer 2015, pp. 207–209.
211 Ibid. See also Bigdeli 2014.
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US—Tuna II872

The US—Tuna II dispute centred upon US labelling requirements for use of the873

terminology of ‘dolphin safe’when tuna is sold in theUS.212 In 2008,Mexico brought874

a dispute to theWTOalleging that theUS, in its ‘dolphin safe’ labelling requirements,875

had breached numerous provisions of the TBT and the GATT. The US ‘dolphin safe’876

labelling requirements distinguished between tuna depending upon where it was877

caught and the fishing method used.213 The essence of these requirements was that878

tuna caught in the eastern tropical pacific (ETP) using purse seine nets to set on or879

encircle dolphins would not be eligible for the ‘dolphin safe’ label. This was the case880

even if no dolphins were killed or injured in the process. The requirements at issue881

had a particular impact upon the Mexican tuna fleet.882

The Panel in US—Tuna II found that the labelling regime constituted a technical883

regulation and therefore fell within the purview of the TBTAgreement. However, the884

Panel considered that there had been no breach of the non-discrimination obligation885

under Article 2.1 TBT.214 However, the Panel did uphold Mexico’s complaint that886

the US labelling requirement was a violation of Article 2.2 TBT as it was ‘more trade887

restrictive than necessary to fulfil a legitimate objective.’888

On appeal, the Appellate Body upheld the Panel’s finding that the labelling regime889

constituted a technical regulation but reversed the Panel’s finding that it constituted a890

breach of Article 2.2 TBT. The Appellate Body found, however, that the US regime891

was in breach of its obligations under Article 2.1 TBT, reversing the Panel’s findings892

on that issue. Article 2.1 TBT requires that any like imported product be granted893

‘no less favourable treatment’ in comparison with a liked domestic product. The894

Appellate Body held that in respect of the obligation contained in Article 2.1 TBT,895

‘technical regulations may pursue legitimate objectives but must not be applied in a896

manner that would constitute a means of arbitrary or unjustifiable discrimination.’215897

The Appellate Body found that the difference in labelling regime, depending upon898

the fishing methods used and where the tuna was caught was not sufficiently justified899

by the US. In essence, whereas the risk from setting on dolphins in one particular900

area—the Eastern Tropical Pacific—was fully internalised within the US regime, the901

same could not be said for tuna caught outside of the ETP using different fishing902

212 There has been extensive discussion of this dispute in the literature. See, for example Fagundes
Cezar 2018; Crowley and Howse 2014; Howse and Levy 2013; Kelly 2014.
213 WTO, United States—Measures Concerning the Importation, Marketing and Sale of Tuna and
Tuna Products, Panel Report, 15 September 2011, WT/DS381/R (US—Tuna II (Panel Report))
paras 2.9 to 2.26.
214 Ibid., paras 6.41 to 6.44. The Panel exercised judicial economy in respect of Mexico’s claims
under GATT Article I:1 and III:4. This was because it considered that, ‘in addressing all aspects of
Mexico’s claims under the TBT Agreement, including, but not limited to, its discrimination claims,
we have addressed Mexico’s claims in a manner sufficient to resolve the dispute;’.
215 WTO, United States—Measures Concerning the Importation, Marketing and Sale of Tuna and
Tuna Products, Appellate Body Report, 16 May 2012, WT/DS381/AB/R (US—Tuna II (Appellate
Body Report, Appellate Body Report)) para 213.
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methods.216 Accordingly, the regulation applicable to non-ETP tuna fishing was903

insufficiently calibrated to the risks involved and hence was too lax.217 The lack of904

calibration according to the risk profile involved hence led to the Appellate Body’s905

finding of a breach of the ‘no less favourable treatment’ obligation set out in Article906

2.1 TBT.907

In response to the Appellate Body’s findings, the US instituted a number of908

changes to its labelling regime, including the introduction of a requirement that909

in respect of tuna caught outside the ETP using purse seine nets, certification would910

be required to confirm that no dolphins were killed or seriously injured in the process.911

Additional tracking and verification requirements were also added for tuna caught912

within the ETP. Compliance proceedings under Article 21.5 DSUwere subsequently913

taken in respect of the new requirements. Breaches of Articles I:1 and III:4 of the914

GATT were found by both the Panel and the Appellate Body though again, the find-915

ings were based on different legal grounds. In relation to whether the measure in916

question could be justified under GATT Article XX, the Appellate Body found that917

the conditions of the chapeau were not satisfied. In addition, both the Panel and the918

Appellate Body again struck down the US regime as being a breach of Article 2.1919

TBT, albeit for different reasons. The reasoning here was similar to its first findings920

in the dispute and concerned the calibration of risk in respect of dolphin injury and921

mortality.218 Further changes were made to the US regime with a view to improving922

the risk calibration of the measure, and in a second set of compliance proceedings,923

the measure finally passed muster before both the Panel and the Appellate Body.219924

The facts and indeed legal analysis engaged in in US—Tuna II are undoubtedly925

complex. However, some preliminary points can be made in respect of the anal-926

ysis engaged in in the dispute and its contribution to the coherence of trade and927

environment jurisprudence. Of particular note is the Appellate Body’s focus on the928

concept of risk calibration in its non-discrimination analysis under TBT Article 2.1.929

While it is not to be denied that there was indeed a lack of even-handedness to the930

US measure,220 rather than the ‘risk-based approach constraining WTO decision-931

making, it might even reasonably appear that an emphasis on risk unshackled adju-932

dicators from principled constraints.’221 This is because, ‘(a)s soon as one distinction933

was addressed, there seemed to be another problematic one to be found.’222 Further-934

more, as articulated by Coglianese and Sapir, the Appellate Body provided little935

216 Ibid., para 297; ‘The US measure fully addresses the adverse effects on dolphins resulting from
setting on dolphins in the ETP, whereas it does "not address mortality (observed or unobserved)
arising from fishing methods other than setting on dolphins outside the ETP"’.
217 Ibid.
218 For a useful discussion on the issue of risk calibration, see Coglianese and Sapir 2017.
219 For a useful summary, see https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds381_e.htm
Accessed 18 December 2020.
220 Coglianese and Sapir 2017.
221 Ibid., p. 347.
222 Ibid.
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by way of clarification to guide policy makers223 on how to manage the process of936

risk calibration. It is one thing to direct that measures should be calibrated in accor-937

dance with the different profiles of risk that may exist, but it is an entirely different938

task to provide useful guidance on such calibration processes. In the absence of939

such guidance, profound potential exists for a chilling effect to occur. Furthermore,940

while the dispute was—eventually—heralded as a ‘win’ for environmental protec-941

tion, ‘Mexican tuna producers … responded to this dispute by diversifying their942

export destinations rather than changing their methods to increase their US market943

share.’224 Accordingly, while the legal results of the disputewere such that US efforts944

to reduce the practice of ‘setting on’ dolphins were ultimately upheld, in real terms,945

theUS regulatory efforts also likely brought about trade diversion ofMexican exports946

to other jurisdictions without such stringent—and costly—requirements.225947

As explored further below, the jurisprudence of the Panel and of the Appellate948

Body has many positive aspects in respect of helping to fashion a jurisprudence more949

responsive to environmental concerns. However, and as demonstrated by US—Tuna950

II, problems do remain, a fact that will be further elucidated in the succeeding section951

which attempts to assess the strengths andweaknesses of theWTOdispute settlement952

system as a forum for resolving disputes involving environmental matters.953

5.4 Assessment of the Strengths and Weaknesses954

of the WTO Dispute Settlement System as a Forum955

for Resolving Disputes Involving Environmental956

Matters957

It is important to underscore that there has been little bywayof legal changewithin the958

WTO in respect of the relationship between trade and environmental protection.226959

However, as demonstrated above and as argued by Cosbey and Mavroidis, ‘(t)he960

case law, by contrast, has showed a significant and welcome evolution… (with) the961

dominant trend (being) toward deference towards nationally enunciated objectives962

and the measures chosen to achieve them, even where those measures are trade963

restrictive.’227 Such deference marks a considerably volte face from the dark days of964

the GATT era Tuna-Dolphin litigation.965

Despite the failure of the Doha Round environmental mandate negotiations to966

conclude, commentators such as Quick would argue against the feasibility and more-967

over need for further negotiations on the relationship between trade and environ-968

mental protection, pointing to the dispute settlement system’s ability to ‘get the job969

223 See generally Coglianese and Sapir 2017.
224 See generally Baroncini and Brunel 2020.
225 See discussion in Baroncini and Brunel 2020.
226 Cosbey and Mavroidis 2014b, p. 300.
227 Ibid.
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done.’228 In a similar vein, Howse has noted the ability of the jurisprudence of the970

WTO dispute settlement to deftly strike the balance between trade liberalisation on971

the one hand, and the protection of sensitive interests on the other.229 In the view of972

Howse, the Appellate Body has very much crafted its own role, separate from that of973

the WTO ‘insider’ community. A central underpinning vision of the Appellate Body974

was that ‘a kind of fundamental balance or equilibrium between an inherent right to975

regulate and specific disciplines on its use’ existed within the WTOAgreements.’230976

While, however, the Appellate Body has managed to dampen some of the more977

vehement critiques of how environmental concerns are treated under the WTO978

dispute settlement, its jurisprudence is not absent of problems. The Appellate979

Body’s ‘ranking’ of values in Brazil—Tyres, for example, evokes an anthropocentric980

approach which may devalue the position of environmental protection more gener-981

ally. Furthermore, while the reference to various MEAs in US—Shrimp is seemingly982

positive, more generally, the jurisprudence of the WTO dispute settlement system983

does not provide, ‘a solid basis for constructive interaction between the international984

trade and environmental regimes.’231 As discussed above, there seems little scope985

for the WTO dispute settlement system to allow MEAs to be utilised as in a way986

that modifies the rights and obligations of Members, leading to greater potential for987

a conflict between WTO law and environmental law.232988

Leaving it to the dispute settlement system to delineate the appropriate relation-989

ship between trade and environmental protection is additionally problematic in that990

we are reliant upon the ‘right’ disputes being brought to influence state behaviour.991

To exemplify, we now have a rich—if still incomplete—jurisprudence on support992

measures for renewable energy, albeit one that saw the Appellate Body engage in993

considerable legal acrobatics to avoid a finding of that a subsidy existed. However,994

we have no case law on support for environmentally destructive fossil fuels.233995

In a similar vein to Howse, Trachtman praises the ‘good instincts’ of the Appel-996

late Body and credits it, together with the influence of the wider trade community,997

for generally making decisions sensitive to the environment.234 However, he argues998

that too much emphasis has been placed on such good instincts due to a lack of an999

internally coherent body of jurisprudence on the relationship between trade and envi-1000

ronment. This jurisprudential incoherence poses significant risks of what Trachtman1001

refers to as a, ‘virtual environmental disaster in Geneva.’235 Trachtman criticises two1002

particular aspects of this jurisprudence; the tendency of Appellate Body findings to1003

apply in an overly broad manner, such as to invalidate sound environmental regu-1004

lation, while also at the same time, providing too little of a rationale for allowing1005

228 Quick 2013, p. 981.
229 Howse 2016, p. 9.
230 Ibid., p. 44.
231 Kulovesi 2011, pp. 81 to 82.
232 Trachtman 2017, p. 304.
233 Asmelash 2015.
234 Trachtman 2017, p. 274.
235 Ibid., p. 274.
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violations.236 For example, and as elaborated upon above, while the focus on the cali-1006

bration of risk which underpinned the US—Tuna II case law may at first sight appear1007

‘rational’, the lack of clarity over its invocation has the potential to result in incoher-1008

ence.237 To the extent that the jurisprudence of the WTO dispute settlement system1009

helps to shape Member’s perceptions of the meaning of WTO law,238 such a lack of1010

clarity over the application of a particular measure could result in a chilling effect.1011

Furthermore, and perhaps more fundamentally, leaving the debate on trade and envi-1012

ronment to be developed within and by the dispute settlement system will only get1013

us so far,239 particularly because the Appellate Body has, particularly recently, been1014

largely comprised of former government officials;’ ‘trade insiders’ as it were.240 It is1015

difficult to envisage trade insiders pushing a ‘strong critique’241 of current jurispru-1016

dence on the relationship between trade and environmental protection. Accordingly,1017

it may be a case of ‘too much is never enough’ in respect of the dispute settlement1018

system’s treatment of trade and environmental protection. In addition, procedural1019

issues, such as the lack of provisional measures, further limit the practical impact of1020

theWTO dispute settlement system as a bulwark against environmental degradation.1021

5.5 Conclusions1022

Considerable uncertainty currently exists over the future trajectory of WTO dispute1023

settlement. The Appellate Body system is no longer functioning. To the extent that1024

the task of resolving the relationship between trade and environment has fallen to1025

the WTO dispute settlement system, the system has been able to move beyond the1026

dark days of the GATT Panel reports in Tuna-Dolphin. The Appellate Body in partic-1027

ular has been able to craft a jurisprudence that recognises the fundamental right of1028

Members to regulate to protect interests such as environmental protection. However,1029

the jurisprudence of the WTO dispute settlement system in respect of the trade and1030

environmental protection is not without its flaws. Moreover, the current Appellate1031

Body crisis blows into stark relief the risks inherent in the relationship between1032

trade and environment being produced by the dispute settlement system. With an1033

increasing range of environmental threats facing the world, not least the spectre of1034

climate change, it is clear that change is needed within the WTO to better ensure a1035

mutually supportive relationship between trade and environmental protection.1036

236 Ibid., pp. 273–275.
237 Drawing on insights from the excellent piece by Coglianese and Sapir 2017.
238 Busch and Pelc 2014, p. 412. See also Izaguerri and Lanovoy 2013.
239 See generally Trujillo 2013.
240 Pauwelyn 2016.
241 See generally Offor 2020. See also Boisson de Chazournes 2016.
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