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Constitutional Change and Territorial Consent:
the Miller case and the Sewel Convention
AILEEN MCHARG
I. BREXIT AND THE TERRITORIAL CONSTITUTION
The United Kingdom that voted in 1975 on whether to remain in what was then the European
Economic Community was a unitary state with a single legislature and single source of
sovereign authority. Direct rule had recently been restored in Northern Ireland, and its devolved
Parliament abolished;1 devolution to Scotland and Wales was under discussion, but no firm
proposals were yet being considered. The referendum vote was counted on a territorial basis,
and there was concern about the political implications of a territorially-divided result,
particularly in the context of rising Scottish nationalism. But it would have been difficult to
argue that territorial difference — which in the event never materialised — was constitutionally
relevant.
By the time of the 2016 referendum on European Union membership, by contrast, the
territorial dimension of withdrawing from the EU was significantly complicated by the
existence of devolved legislatures in Scotland, Wales and Northern Ireland. For one thing,
devolution raised practical implications for the process of withdrawal given the way in which
EU decision-making competences cut across the division between UK and devolved
competences, and obligations to comply with EU law and shared responsibility for its
implementation were written into the devolution statutes. Brexit would necessarily, therefore,
require amendment of the devolution legislation and co-operation between the UK and
devolved governments in adjusting laws and policies currently governed by EU law.
More importantly, territorial divisions on EU membership were much more pronounced
in 2016. Whereas England and Wales both voted, narrowly, to Leave the EU,2 Scotland and
Northern Ireland voted more emphatically to Remain,3 although England’s much larger
population (boosted by higher turnouts in England and Wales)4 ensured a slim UK-wide
majority for Leave.5 It is, moreover, clear that these territorial divergences were themselves
exacerbated by devolution. This is true, first, in the sense that the existence of devolved
institutions provided a platform for the articulation and amplification of political difference;
the preoccupations of the devolved political systems were different from those of the UK
political system, and in no case (even in Wales) was Euro-scepticism a significant feature of
debate. Euro-scepticism — and the associated rise of the UK Independence Party — was
therefore a predominantly English phenomenon. But, secondly, devolution — and the
perceived advantages that this gave to the devolved nations — was also one of the
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constitutional discontents fuelling the rise in English nationalism with which the desire for
Brexit was clearly associated.6
Further, by 2016, territorial difference on the question of EU membership clearly had
taken on a constitutional significance. In Northern Ireland, this was due to the role of EU
membership in facilitating the cross-border co-operation within the island of Ireland on which
the 1998 Good Friday Agreement was based. In Scotland, where the best way to ensure
Scotland’s continued membership of the EU had been a key issue in the 2014 independence
referendum, the Scottish National Party (SNP) had clearly stated in its 2016 Holyrood election
manifesto that it would regard Scotland being taken out of the EU against the will of Scottish
voters as amounting to ‘a significant and material change in the circumstances that prevailed
in 2014’, sufficient to justify a second independence referendum. 7 And even in Wales, the
Welsh Government regards Brexit as unbalancing the devolution settlement in such a way as
to strengthen the case for fundamental reform of the territorial constitution.8
In anticipation of a territorially-divided result, the SNP (with the support of Plaid
Cymru) made the case during debates on the European Union Referendum Bill for the adoption
of a principle of parallel consent: in other words, for Leave to win the referendum, it would
need to secure a majority of votes across the UK and in each of the constituent parts of the UK.
The analogy was drawn with federal countries like the United States of America, in which
constitutional amendment would require consent at both state and federal level.9 However, this
argument was rejected by both Conservative and Labour MPs on the basis that relations with
the EU were reserved to the UK level and therefore the decision to withdraw was one for the
UK as a whole. Indeed, one Labour MP rejected the federal analogy, arguing that, since Brexit
was a matter of international relations rather than constitutional amendment, there would be no
veto for states in the USA.10
However, the ‘reconstitutionalisation’ of the withdrawal decision in R (Miller) v
Secretary of State for Exiting the European Union11 — i.e., the rejection of the characterisation
of the decision to notify the UK’s intention to withdraw from the UK under Article 50 TEU as
being purely a matter of foreign affairs which could validly be made under the prerogative —
created an opportunity to revive the argument for devolved consent, this time via the Sewel
Convention. If, so the argument went, withdrawal from the EU was a decision requiring
statutory authorisation because of its necessary implications for legislation giving effect to EU
membership, then it followed that it also had implications for the devolution statutes, which
similarly operated on the assumption of continuing EU membership. That being so, legislation
authorising withdrawal would require the consent of the devolved legislatures because it would
be legislation regarding devolved matters within the meaning of the Sewel convention.
The argument was first raised in the Northern Irish High Court (‘HCNI’) in the McCord
case, in which the court held that legislation was not required to trigger Article 50, but that
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even if it had been, it would not attract the operation of the Sewel convention, at least in the
Northern Irish context.12 Devolution points were also raised in argument in the Divisional
Court proceedings in Miller, but the court did not find it necessary to address them.13 When the
case reached the Supreme Court, however, the devolution dimension took on far greater
importance — both because of the joining of the Northern Irish appeals and devolution
references with the Miller proceedings, and because of the decision by the Scottish and Welsh
governments to intervene in the case. At least as far as the Scottish Government was concerned,
this was a decision taken reluctantly, and as much for defensive reasons — to challenge the
very narrow reading of the Sewel Convention adopted by the HCNI — as for offensive ones
— to gain leverage with which to persuade the UK Government to accept the devolved
governments’ views regarding the form and domestic implications of Brexit.14
Ultimately, the argument for devolved consent was unsuccessful. The Supreme Court
unanimously refused to decide the issue, holding that as a matter of convention rather than law,
the Sewel convention did not give rise to legally enforceable obligations, nor could the courts
give rulings on its operation or scope. Moreover, according to the Court, the statutory
‘recognition’ of the convention by section 2 of the Scotland Act 2016 (inserting a new section
28(8) into the Scotland Act 1998) had not rendered it any more justiciable. In disposing of the
issue in this way, the Court articulated a very narrow conception of its constitutional role, and
a very traditional understanding of the territorial constitution, in which the pluralist and
decentralised accounts of the location of constitutional authority articulated by or on behalf of
the devolved institutions15 operate only as political understandings in the shadow of the
Westminster Parliament’s legal omnipotence.
The effect was to hand a de facto victory to the UK Government, which simply
maintained the position it had argued before the Supreme Court that the resulting European
Union (Notification of Withdrawal) Act 2017 did not require devolved consent. Notification
of withdrawal under Article 50 was duly given without securing the agreement of the devolved
governments as to the UK’s negotiating position, nor making any concessions to them
regarding the domestic implications of Brexit. Nevertheless, the issue of devolved consent to
the process of withdrawing from the EU has only been postponed rather than resolved by
Miller. The UK Government has conceded that the European Union (Withdrawal) Bill 201719, before Parliament at the time of writing, does in certain respects engage the Sewel
convention,16 and the devolved governments in Edinburgh and Cardiff are so far insisting that
they will not recommend consent unless substantial changes are made.17
In the remainder of this chapter, I explore in more detail — and primarily from a
Scottish perspective — the territorial dimension to the Miller decision. I discuss, first, the
plausibility of the argument that the Sewel convention required devolved consent to the EU
(Notification of Withdrawal) Act. Second, I examine the Supreme Court’s reasoning about the
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justiciability of conventions and of section 28(8) of the Scotland Act 1998. Finally, I consider
the implications of Miller for the future of the territorial constitution and of the Sewel
Convention as a technique for managing territorial relations.

II. THE SEWEL CONVENTION AND CONSTITUTIONAL CHANGE
A. The Evolution of the Sewel Convention
The Sewel convention, as it has developed since 1999, has become a central mechanism for
the management of territorial relations within the UK; in particular for regulating the interface
between reserved and devolved legislative competences. It performs two important functions.
The first is a defensive one. It provides the devolved legislatures with a reassurance, in the face
of the continuing assertion of Westminster’s legislative omnipotence, that their primary
political authority in relation to devolved matters will be respected through the requirement
that Westminster will normally gain the consent of the relevant devolved legislature before
legislating with regard to devolved matters. Secondly — and arguably more importantly in
practice, at least in the early years of devolution18 — it performs a facilitative function. In other
words, it enables co-operation between the UK and devolved governments over the
achievement of their policy goals, either where a UK-wide approach is considered desirable
notwithstanding devolution, or where competence constraints might inhibit the effective
realisation of devolved policy aims. The convention thus addresses two key weaknesses in the
UK’s formal arrangements for territorial governance: the lack of legal entrenchment of the
powers of the devolved legislatures; and the weakness of mechanisms for shared rule. In so
doing, it shifts the UK’s territorial constitution in practice from a system of devolution within
a unitary state towards a more federal model, thus underlining its constitutional significance.
Sewel is a somewhat unusual convention in that it originated in an explicit statement of
intent by the Scottish Office minister, Lord Sewel, during parliamentary debate on the Scotland
Bill 1998. Discussing the use of what was to become section 28(7) of the Scotland Act 1998,
which states that the power of the UK Parliament to make laws for Scotland is unaffected by
the establishment of the Scottish Parliament, Lord Sewel went on to say:
[h]owever, as happened in Northern Ireland earlier in the century, we would expect a
convention to be established that Westminster would not normally legislate with regard to
devolved matters in Scotland without the consent of the Scottish Parliament.19

This expectation was subsequently reflected in, and amplified by, the Memorandum of
Understanding agreed between the UK and devolved governments and various Devolution
Guidance Notes (DGNs), first published in December 1999. DGN 10 (on Post-Devolution
Primary Legislation Affecting Scotland)20 provides that the consent of the Scottish Parliament
is normally required for legislation which ‘contains provisions applying to Scotland and which
are for devolved purposes’ or ‘which alter the legislative competence of the Parliament or the
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executive competence of the Scottish Ministers’. Trench refers to these two categories as the
policy arm and constitutional arm of the convention, respectively.21 According to DGN 10,
consent is not, however, required for legislation affecting Scotland which is for reserved
purposes but which makes ‘incidental or consequential changes to Scots law on non-reserved
matters’ even though it recognises that such effects might in some cases be significant.22
Nevertheless, the distinction between legislation for reserved and devolved purposes is not
watertight. Varying the scope of devolved legislative or executive competence is itself a
reserved matter, yet attracts the requirement of consent. Giving evidence to the Scottish
Parliament’s Procedures Committee in 2005, Lord Sewel argued that the inclusion of such
legislation within the scope of the Convention went beyond its original purpose and ‘results in
real confusion.’23
McCorkindale notes that the practice of seeking devolved consent in Scotland has also
evolved in other ways since 1999,24 including the development of a much more formal
procedure for seeking consent and scrutinising legislative consent memorandums,25 and the
granting of conditional consent.26 There is also a range of obligations on the UK Government,
for instance, concerning when and how consent will be sought to government Bills, and an
expectation that it will oppose Private Members Bills where devolved consent has not been
granted.27
The evolving nature of legislative consent has created some uncertainty as to which
elements are properly regarded as part of the convention (and therefore constitutionally
binding), and which are mere practice. In giving effect to the Smith Commission’s
recommendation that the convention should be put on a statutory footing, 28 the UK
Government chose to employ the precise words used by Lord Sewel in 1998. Resisting attempts
to amend the provision to make it clear that the statutory provision covered both the policy arm
and the constitutional arm of the Sewel convention, the Advocate General for Scotland, Lord
Keen of Elie QC, sought to distinguish the convention per se, which he claimed was limited to
Lord Sewel’s original statement, from the broader practice that had grown up around legislative
consent as detailed in DGN 1029 — a claim he repeated during oral argument before the
Supreme Court in Miller.30 Indeed, the importance of resisting this attempt to narrow the scope
of the Convention was one reason why the Scottish Government felt it necessary to intervene
in the Supreme Court proceedings.
Seeking to distinguish the convention from the practice of the convention was,
however, misconceived. As I have argued elsewhere, the obligatory quality of a convention
cannot be established by mere declaration, but rather is constituted through the practice of
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constitutional actors.31 While Lord Sewel’s statement may be understood as an attempt to
create a constitutional rule regarding the seeking of devolved consent, it is not determinative
of the scope of that rule. Rather it depends, as in Jennings’ celebrated formulation, upon a
combination of constitutional practice, the attitudes of the relevant constitutional actors
towards that practice, and the existence of sound constitutional reasons for regarding the
practice as obligatory.32 Thus, in the McCord case, it was the absence of ‘consistent practice
and usage’, under either the Government of Ireland Act 1920 or under the Northern Ireland Act
1998, which led Maguire J to reject the broader understanding of the convention as
encompassing the constitutional arm as well as the policy arm.33 In relation to Scotland,
however, the Lord Advocate presented copious evidence of legislative consent motions being
sought and granted in relation both to Bills legislating for devolved purposes and Bills altering
legislative or executive competence.34 In both cases, moreover, there is evidence that a refusal
or grant of only qualified consent has been respected.35
Nevertheless, some uncertainty continues to surround the scope of the Sewel
convention as it applies to the Scottish Parliament. One issue concerns how far the convention
extends to legislation on reserved matters which also has implications for devolved matters. A
number of controversies have arisen in recent years concerning Bills which would clearly be
outwith Holyrood’s legislative competence, but nonetheless have effects on devolved matters
which might be regarded as more than merely incidental.36 Conversely, debate has also arisen
over whether some Bills affecting the scope of devolved competence (such as a Bill repealing
or reforming the Human Rights Act 1998) might have too minimal an effect to engage the
requirement of legislative consent.37 The second area of uncertainty relates to the existence of
exceptions to the Convention. The wording consistently adopted both by Lord Sewel and in
subsequent formulations is that consent is normally required for legislation with regards to
devolved matters, a proviso that must be understood in normative rather than purely descriptive
terms. Since the only significant examples of the UK Parliament legislating with regard to
devolved matters without devolved consent38 relate to the wholly exceptional circumstances of
Northern Ireland — in situations in which devolved government has actually or effectively
broken down — it is unclear for what reasons it might be legitimate either to dispense with the
requirement to seek consent or to ignore a refusal of consent. Both of these areas of uncertainty
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were implicated in the application of the Sewel Convention to legislation authorising
withdrawal from the EU.

B. The Sewel Convention and EU Withdrawal
In assessing whether the EU (Notification of Withdrawal) Act 2017 should have been subject
to devolved consent, two issues therefore require to be addressed. First, was it legislation ‘with
regard to devolved matters’? Secondly, if so, was this nevertheless a situation in which the
requirement of devolved consent could justifiably be dispensed with?
The argument in Miller was mainly addressed to the first issue. The Lord Advocate, the
Counsel General for Wales and the Agnew claimants in the Northern Ireland reference all
agreed with the Miller claimants that legislation was required in order to trigger Article 50.
However, they claimed that the impact of EU withdrawal on the devolution statutes – like the
European Communities Act 1972, also regarded as constitutional statutes39 — provided an
independent reason why notification of withdrawal could not be given under the foreign affairs
prerogative. That being so, they argued, an Article 50 Bill would engage the Sewel convention
both in its policy arm — because it would interfere with legislation in devolved policy areas
which relied upon EU law — and, more importantly, in its constitutional arm, by interfering
with key provisions in the devolution statutes requiring the devolved governments and
legislatures to implement and comply with EU law.
The UK Government’s response40 was to insist upon its characterisation of the decision
to withdraw from the EU as a matter of foreign affairs, and upon the ambulatory nature of the
relationship between domestic statutes and EU law. Thus, since international relations,
including relations with the EU, are matters reserved to the UK level, and since the devolution
statutes assumed, but did not require, continuing EU membership, they did not, it argued, have
the effect of ousting the foreign affairs prerogative. Indeed, according to the UK Government,
the EU law provisions in the devolution statutes were mere belt and braces provisions —
included to ensure that the UK remained in compliance with its EU law obligations, but strictly
speaking unnecessary — the removal of which would not render the devolution legislation
unworkable. Thus, even if legislation was required to trigger Article 50, the Sewel Convention
would not be engaged because the reservation of relations with the EU meant that it would not
be legislation ‘with regard to a devolved matter’.
The UK Government’s attempt to downplay the significance of the embedding of EU
law into the devolution statutes is unconvincing. In the first place, although relations with the
EU may be reserved, observing and implementing EU law is not. It was recognised from the
outset of devolution that this made EU law effectively an area of shared power in which the
devolved governments were active participants in the formulation of UK policy on EU matters
in devolved areas,41 and where there was dual UK and devolved responsibility for
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implementation and compliance with EU law.42 The inclusion of specific implementation and
compliance obligations in the devolution statutes, although from one perspective strictly
unnecessary, therefore has had real consequences for the ways in which EU law has been
implemented and enforced in the devolved territories. More generally, the removal of the EU
tier of governmental decision-making will necessarily have major implications for policymaking in devolved areas, and for the balance of power between the UK and devolved levels.
That said, what precisely the implications of Brexit for the devolution settlements — and
indeed its implications for the status of EU law in the domestic legal systems more generally
— will be is not a straightforward issue, as subsequent debates over the EU (Withdrawal) Bill
have demonstrated. Nevertheless, having accepted the Miller claimants’ arguments about the
inevitable domestic effects of triggering Article 50, thereby collapsing the distinction between
action on the international and domestic planes, it was difficult for the Supreme Court majority
to resist the logic that the devolution statutes would also be affected:
As already explained, it is normally impermissible for statutory rights to be removed by the
exercise of prerogative powers in the international sphere. It would accordingly be incongruous
if constraints imposed on the legislative competence of the devolved administrations by specific
statutory provisions were to be removed, thereby enlarging that competence, other than by
statute. A related incongruity arises by virtue of the fact that observance and implementation of
EU obligations are a transferred matter and therefore the responsibility of the devolved
administration in Northern Ireland. The removal of a responsibility imposed by Parliament by
ministerial use of prerogative powers might also be considered a constitutional anomaly. 43

But even if the devolution statutes were necessarily affected by the triggering of Article
50, the argument that withdrawal legislation would then engage the Sewel convention faced
the further problem that — as the UK Government pointed out and the Supreme Court
acknowledged — devolved consent had not previously been sought for other legislation
affecting the EU, including the European Communities (Amendment) Act 2002, the European
Parliamentary Election Act 2002, the European Union Amendment Act 2008, the European
Union Act 2011, and the European Union Referendum Act 2015.44
If conventions are founded in practice, is the absence of a direct precedent fatal to the
argument that a conventional obligation arises? Not necessarily. In any system of rule-making
based on precedent situations are unlikely to recur exactly. A judgment therefore has to be
made about whether the current situation is materially the same or materially different to those
in which the rule has (or has not) previously been applied. For instance, the Lord Advocate
pointed to precedents where consent had been sought for a UK Bill affecting foreign affairs,
but which nevertheless touched upon reserved matters.45 Conversely, the issues raised by
previous EU-related legislation might have been materially different — for instance, it is hard
to see how the EU Referendum Act could by itself be said to have affected devolved matters.
Alternatively, a previous failure to seek consent might simply have been an oversight, or may
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be an indication that the Convention has since evolved, or that a relevant exception to the
convention applied.
To assist in making sense of ambiguous practice, regard must be had the constitutional
purpose(s) that the convention may be said to serve or the constitutional values that it protects.
Elliott argues that the constitutional value served by Sewel is respect for devolved autonomy.46
In its original, policy arm, it serves that value in a fairly direct way—– by preserving the sphere
of devolved competence against Westminster encroachment. As regards the constitutional arm
of the convention, Elliott argues it again reflects the value of respect for devolved autonomy,
‘but in broader, more diffuse terms’:
While it is relatively easy to see why the Convention should require consent before any
reduction in devolved authority … the position is more complex in respect of UK legislation
extending devolved authority. At first glance … it is difficult to see what the constitutional
rationale might be for requiring consent to more devolution. However, the argument,
presumably, is that the devolved institutions should be masters — or at least participants in the
shaping — of their own destiny, and that it would contravene the spirit of devolution and the
constitutional value of respect for devolved autonomy to foist upon devolved institutions
unwanted powers (or, for that matter, to confer powers in a way or subject to conditions that
were unpalatable to the relevant devolved body).

In fact, it is often argued that the requirement of devolved consent to changes in
executive or legislative competences derives from the fact that the devolution statutes
themselves contain mechanisms for adjusting the allocation of competences by Order in
Council, which require the consent of both the UK and devolved legislatures.47 The Sewel
convention thus prevents this procedure being bypassed through the use of primary rather than
secondary legislation. But in a more fundamental sense it may be seen to reflect an important
general principle underpinning devolution, which is that powers are devolved to particular
territories only with their consent.48 In practice, the contemporary history of devolution is not
one of a top-down transfer of power from Westminster to the devolved territories, but rather of
bottom-up demand for increased autonomy to which Westminster has given effect.
Accordingly, the constitutional arm of the Sewel convention secures the sharing of political
and legal authority in relation to the determination of the scope of devolved autonomy. Indeed,
as noted above, this idea of power sharing — of co-operation in the fulfilment of political
aspirations – is as important to an understanding of the operation of the Sewel convention in
general as is its role in preserving the boundary between reserved and devolved competences.
As regards the demand for devolved consent in relation to withdrawal from the EU (as
also for the demand for consent to a putative human rights reform Bill), then, whether this is
regarded as falling within the scope of the principles underpinning the Convention depends on
which of these constitutional rationales — autonomy or power-sharing — is emphasised. If the
focus is on devolved autonomy, then the devolved governments might be accused of seeking
to extend the consent requirement into new constitutional territory. What is novel about these
situations is that they involve a demand for devolved consent not in relation to the direct
amendment of the devolution legislation, but rather in relation to UK-wide legislation which
forms part of the broader constitutional context in which the devolution arrangements are
46
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situated. Alternatively, however, this can be seen as a natural extension of a principle of
constitutional power-sharing which the Convention already embodies, understanding the
devolution statutes not as discrete sub-national constitutions of purely local significance, but
as conditioned by and conditioning the UK constitution as a whole.
But even if the argument can be made in principle that the convention was engaged by
Article 50 legislation, the question still needs to be addressed whether this was a situation in
which an exception could legitimately have been made. After all, withdrawing from the EU is
anything but ‘normal’. In their submissions to the Supreme Court, neither the claimants and
interveners nor the UK Government addressed what ‘normally’ means within the terms of the
Sewel convention; all parties accepted that it must be determined politically rather than
judicially.49 Nevertheless, political decisions as to when it is appropriate to depart from
convention ought also to be guided by considerations of constitutional propriety.
Extrapolating from experience in relation to Northern Ireland, and from what little
discussion there has been of this issue, two classes of cases can be suggested in which devolved
consent in relation to UK legislation on devolved matters might legitimately be disregarded.
The first are cases of necessity. Thus, for example, the enactment by the UK Parliament in
November 2017 of a Budget Act for Northern Ireland50 can be regarded as justified by necessity
in the circumstances of ongoing failure to form a government in Northern Ireland following
the Assembly elections in March 2017. Similarly, it was suggested during debate on the
Scotland Bill 1998 that, were the Scottish Parliament to refuse to legislate in conformity with
international obligations, the UK Parliament would be justified in legislating for it51 — such
action being necessary to avoid breaching international law. The second class of cases,
identified by Calvert,52 and evidenced by the resumption of direct rule in Northern Ireland in
1972 in circumstances of civil unrest provoked by perceived systematic discrimination against
the Catholic minority, is where the devolved legislature can be regarded as having abused the
power entrusted to it. Again, it was suggested during debates on the Scotland Bill that if the
Scottish Parliament proposed to budget outwith its means the UK Parliament would be justified
in legislating to remedy the situation.53
Can either of these exceptions be said to apply to the EU (Notification of Withdrawal)
Act? Clearly, the majority of MPs and peers considered themselves constitutionally bound to
give effect to the referendum result and, insofar as a requirement of devolved consent might
have prevented that, it might therefore be said to have been necessary to disregard the Sewel
Convention. However, this argument is problematic given that the constitutional authority of
the referendum itself is disputed — both generally, and specifically in relation to Scotland and
Northern Ireland. Certainly, the constitutional recognition of the Sewel convention is stronger
than that of any equivalent putative convention that referendum results should be respected.
Alternatively, it might be argued that the devolved governments were abusing their power by
seeking to do indirectly via the Sewel convention what they had failed to do directly in the EU
Referendum Act, namely to secure a principle of parallel consent to Brexit. But, again, this
argument is problematic: first, in that, as a general proposition, the Sewel Convention acts to
See also Lady Hale, ‘The United Kingdom Constitution on the Move’, The Canadian Institute for Advanced
Legal Studies’ Cambridge Lectures 2017 (7 July 2017) 8, available at:
https://www.supremecourt.uk/docs/speech-170707.pdf.
50
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modify the strict letter of the law; second, because devolution itself operates as a protective
mechanism in light of the permanent minority status of the devolved nations in the UK
Parliament; and third because an express reason given for rejecting the principle of parallel
consent was that the referendum was only advisory. 54
In both respects, then, the application of the Sewel Convention to the EU (Notification
of Withdrawal) Act took us into highly uncertain constitutional territory. Here we see both the
advantages and disadvantages of constitutional regulation through conventions. On the one
hand, their inherent flexibility allows them to evolve and adapt to new situations and to
accommodate new constitutional claims. On the other hand, such evolution depends upon
consensus amongst the relevant constitutional actors as to what obligations they impose.
Absent such consensus, there is no mechanism — unlike for legal rules — for the authoritative
resolution of disputes about the meaning of conventions, and this is most problematic precisely
in circumstances such as Brexit where the constitutional stakes are high and the likelihood of
achieving consensus is correspondingly low.

II. THE JUSTICIABILITY OF THE SEWEL CONVENTION
In the end, this key distinction between legal and conventional rules was determinative of the
way in which the Supreme Court handled the issue of devolved consent. Notwithstanding the
passage quoted above,55 the court ultimately considered it unnecessary to reach a definitive
view on whether the devolution statutes imposed an independent requirement for legislation to
authorise the triggering of Article 50.56 This was because the consequences of such a finding
— the implications for the application of the Sewel convention — were, in the Court’s view,
non-justiciable. Citing the decisions of the Supreme Court of Canada in Re Resolution to
Amend the Constitution (Patriation Reference)57 and of the Privy Council in Madzimbamuto v
Lardner-Burke,58 the Court considered it inherent in the nature of conventions that they are not
legally enforceable. While this does not necessarily render them legally irrelevant, the court
nevertheless considered that the role of judges in relation to conventions was a very narrow
one:
Judges … are neither the parents nor the guardians of political conventions; they are merely
observers. As such, they can recognise the operation of a political convention in the context of
deciding a legal question (as in the Crossman diaries case - Attorney General v Jonathan Cape
Ltd [1976] 1 QB 752), but they cannot give legal rulings on its operation or scope, because
those matters are determined within the political world. As Professor Colin Munro has stated,
“the validity of conventions cannot be the subject of proceedings in a court of law” - (1975) 91
LQR 218, 228.59

Nor in the Court’s view, did the statutory recognition of the Sewel convention change
its juridical status. In inserting section 28(8) into the Scotland Act 1998 (and enacting a similar
provision in the Wales Act 2017):
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the UK Parliament is not seeking to convert the Sewel Convention into a rule which can be
interpreted, let alone enforced, by the courts; rather, it is recognising the convention for what it
is, namely a political convention, and is effectively declaring that it is a permanent feature of
the relevant devolution settlement.’60

All three elements of the court’s decision — the necessity of resolving the issue of
devolved consent; the role of the courts in the interpretation of conventions; and the effect of
statutory recognition — were more contestable than its relatively cursory treatment of them
acknowledged.

A. Was the Sewel Convention Relevant to the Legal Question Before the Court?
Conventions may be relevant to the resolution of legal issues in various ways, both direct and
indirect. Directly, a legal rule may refer to a convention — for instance, statutory references to
the conventional institutions of the Cabinet and the Prime Minister — such that the operation
of the legal rule cannot be understood without also understanding the relevant convention.
Alternatively, the application of a legal rule may depend upon the existence or scope of a
convention. In the Jonathan Cape case,61 for example, the existence of a conventional
obligation of Cabinet confidentiality established the factual nexus of confidentiality, plus the
public interest justification, for holding that the unauthorised publication of ministerial
memoirs amounted prima facie to the common law tort of breach of confidence. Similarly, in
Evans v Information Commissioner,62 whether the government was justified, on public interest
grounds, in refusing to release Prince Charles’ correspondence with ministers under the
Freedom of Information Act 2000 depended upon whether or not the government was correct
to claim that the correspondence fell within the scope of the education convention.
Indirectly, the background presence of a conventional rule may act as a source of
constitutional principle affecting the development or application of legal rules.63 For instance,
in Carltona Ltd v Commissioner of Works,64 the conventional relationship between ministers
and civil servants was the justification for holding that the non-delegation doctrine does not
apply in circumstances where decisions are made by civil servants on behalf of ministers. More
generally, the convention of ministerial responsibility to Parliament provides support for
judicial deference to ministers on questions of particular political sensitivity.
In Miller, arguments of both a direct and indirect nature were made for the relevance of
the Sewel convention to the resolution of the legal issues before the Supreme Court. The Lord
Advocate and the Agnew appellants argued that it was directly relevant to the question of the
UK’s ‘constitutional requirements’ for a decision to withdraw from the EU under Article 50.65
This was undoubtedly a legal question on which the domestic courts could legitimately rule
(Article 50 having been incorporated into domestic law by the European Union (Amendment)
Act 2008); and there was no reason why, they argued, ‘constitutional requirements’ should be
60
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regarded as being limited to legal rules. More indirectly, the Counsel General for Wales argued
that the scope of the prerogative should be interpreted in the light of background constitutional
principles, including the Sewel convention, and should therefore not be given a meaning which
would allow ministers (in effect) to amend the devolution statutes without devolved consent.66
For its part, the UK Government argued that the Convention was not relevant to the issues
before the court. The issue was the proper use of the prerogative, not the enactment of
legislation; accordingly, any question of the application of the Sewel convention was moot.67
The Supreme Court did not address these arguments directly. However, given the
generally advisory nature of the decision in Miller — there was no actual use of the prerogative
under review by the court either — the UK Government’s argument about mootness seems
unpersuasive. On the other hand, the Counsel General’s argument also seems weak, insofar as
the arguments about the impact on the devolution statutes simply reinforced the more general
arguments for holding that there was no prerogative power to trigger Article 50, rather than
raising distinct legal issues. As Elliott has put it, ‘the resolution of the legal question (“Was
legislation needed?”) bore on the question whether the convention was engaged, but the latter
did not bear upon the former.’68
As regards the argument that the Sewel convention was one of the ‘constitutional
requirements’ referred to in Article 50, Grant describes this as also being ‘clearly flawed’.69
But it is not obvious that this is the case. Admittedly, the Supreme Court did not present the
issue as one of interpretation of Article 50. As described in the majority judgment,
[t]he question before this Court concerns the steps which are required as a matter of UK
domestic law before the process of leaving the European Union can be initiated. The particular
issue is whether a formal notice of withdrawal can lawfully be given by ministers without prior
legislation passed in both Houses of Parliament and assented to by HM The Queen.70 (emphasis
added)

However, the Court appears to have deliberately chosen to narrow the issues in this way so as
to avoid engaging with the wider requirements of withdrawal, such as the constitutional (rather
than legal) authority of the referendum (referred to in Shindler as one of the requirements of a
decision to withdraw from the EU)71 and the role of the devolved legislatures. That the case
was actually concerned with the constitutional validity of the decision to leave the EU, rather
than purely with the legal validity of a withdrawal notification, is made clear by the absurdity
of subsequent arguments that, notwithstanding that Parliament has now authorised the making
of a valid withdrawal notification as required by Miller, the constitutional requirements for a
decision to leave the EU have still not been met.72 This being so, there is no obvious
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justification for limiting the meaning of the ‘constitutional requirements’ referred to in Article
50 to legal rules, especially in view of the Supreme Court’s acknowledgment of the
fundamentally important role that conventions play in the UK constitution.73

B. The Role of the Courts in Relation to Conventions
If it is plausible to argue that the Sewel convention was relevant to the resolution of the legal
issues before the Supreme Court, was it nevertheless correct to say that courts are only
permitted to recognise the existence of conventions and not to give rulings on their operation
or scope? In fact, the Supreme Court again seems to have adopted an excessively narrow view
of the appropriate judicial role in relation to conventions. There are several cases, both in the
UK and elsewhere, in which courts have gone further and given rulings on the meaning of
disputed conventional rules, hearing evidence and argument to enable them to do so.74 Indeed,
in the McCord case, the HCNI was prepared to rule on the scope of the Sewel convention, even
though it considered that no issue of the application of the convention arose on the facts of the
case. As others have pointed out,75 the Supreme Court was not bound to follow the precedents
of lower UK or foreign courts. Nevertheless, it gave no reasons for adopting a narrower view
of the permissible judicial role in relation to conventions, nor even acknowledged that it was
doing so.
If courts are permitted to recognise conventions, it is, of course, inevitable that they will
have to take a view on the meaning of those conventions. There is, nevertheless, a distinction
between this unavoidable process of interpretation, and being willing to settle disputes about
the correct interpretation of conventions. There might well be a concern that a declaratory role
for judges in relation to the meaning of disputed conventions would be tantamount to
enforcement because of the resulting moral pressure to comply with a judicial ruling, 76 and
hence would collapse the distinction between judicially-enforceable laws and politicallyenforceable conventions. This would be particularly problematic in cases where conventions
modify the operation of legal rules because, as the Supreme Court of Canada noted in the
Patriation Reference, ‘the courts are bound to enforce the legal rules’.77 There was thus a
specific concern in Miller that for the Supreme Court to rule on the meaning of the Sewel
convention would lead it to question proceedings in Parliament, contrary to Article 9 of the Bill
of Rights.78
A number of responses can be made to these concerns. In the first place, it is not clear
that judicial enforcement, or the lack thereof, is the key distinction between laws and
conventions.79 On the one hand, some legal rules are non-justiciable, or non-legally
enforceable; on the other hand, some soft law rules are legally enforceable, and subject to
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interpretation by the courts.80 Moreover, some conventional rules operate to supplement rather
than to modify legal rules, and therefore no issue of conflict with judges’ duty to uphold the
law arises.
Of course, that is not the case for all conventions, including the Sewel convention.
Moreover, there might be greater concerns, given the political importance and sensitivity of
some conventions (again including Sewel) about the appropriateness of judicial enforcement
than there is in relation to other forms of soft law. However, here one might question the
premise that judicial declaration of the meaning of a convention is tantamount to enforcement.
As a general proposition, in other contexts the distinction between judicial declaration and
judicial enforcement is regarded as constitutionally significant. The power of courts to issue
declarations of incompatibility under section 4 of the Human Rights Act 1998, but not to
invalidate legislation, is one example; the Crown’s immunity from coercive remedies under
section 21 of the Crown Proceedings Act 1948 is another. Moreover, the effect of any judicial
ruling as to the meaning of a convention will depend both on how far the court is prepared to
go in clarifying its meaning and upon the context in which the ruling is given. In Miller, for
example, the Lord Advocate accepted that the meaning of the word ‘normally’ in the Sewel
convention was non-justiciable, but argued that the Supreme Court could properly rule on the
meaning of ‘with regard to devolved matters’.81 Thus, even if the Court had held that the
Convention did in principle apply to withdrawal legislation, it would still have been open to
the UK Government to argue that this was a situation in which devolved consent could be
dispensed with. Further, as already noted, given the essentially advisory nature of the Miller
decision, and the fact that there was no actual Bill specifically under challenge, it is difficult to
see how a declaratory ruling from the court would have involved questioning proceedings in
Parliament.
Once again, the Supreme Court seems to have deliberately adopted a narrow view of
its legitimate constitutional role, constructed around a sharp distinction between legal and
political issues. At various points during the hearing and the judgment, the court was at pains
to emphasise that its role in deciding the case was a purely legal rather than a political one:
It is … worth emphasising that this case has nothing to do with issues such as the wisdom of
the decision to withdraw from the European Union, the terms of withdrawal, the timetable or
arrangements for withdrawal, or the details of any future relationship with the European Union.
Those are all political issues which are matters for ministers and Parliament to resolve. They
are not issues which are appropriate for resolution by judges, whose duty is to decide issues of
law which are brought before them by individuals and entities exercising their rights of access
to the courts in a democratic society.82 (emphasis added)

Thus:
The Sewel Convention has an important role in facilitating harmonious relationships between
the UK Parliament and the devolved legislatures. But the policing of its scope and the manner
of its operation does not lie within the constitutional remit of the judiciary, which is to protect
the rule of law. 83 (emphasis added)
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This meant that the Supreme Court saw its role in resolving the dispute between the parties as
a strictly limited one, encompassing only a subset of the constitutional issues at stake in the
decision to withdraw from the EU. In this way, the Court may have considered that it was
leaving open the maximum possible space for political deliberation and accommodation of the
competing interests at stake, thereby reducing the risk of being accused of political interference.
As regards the question of devolved consent, however, the effect of the court’s refusal to rule
on the application of the Sewel Convention was not neutral. Rather, it supported a reading of
the territorial constitution which favoured the UK Government and Parliament over the
devolved institutions; and it effectively closed off debate about the need for devolved consent
rather than leaving it open for political resolution. This was not helped by the press summary
of the judgment, which baldly stated that ‘[t]he devolved legislatures do not have a veto on the
UK’s decision to withdraw from the EU’.84 Unsurprisingly, the decision was therefore reported
as having rejected the devolved government’s claims, rather than — more accurately — having
refused to decide it, a spin happily encouraged by the UK Government which, indeed, made
clear its displeasure to anyone who tried to suggest that the issue remained open.85 In this
political context, the devolved governments ultimately chose to back down from a conflict that
they were unlikely to win by not insisting on their right to consent to the EU (Notification of
Withdrawal) Bill.86

C. The Juridical Effect of Statutory ‘Recognition’ of the Sewel Convention
The Supreme Court’s concern to maintain its legitimacy by confining its decision to strictly
legal questions was an understandable stance in the highly-charged political context of the
Miller case. What is less understandable is why the statutory recognition of the Sewel
convention by the Scotland Act 2016 was not regarded as providing sufficient legal cover to
permit the court to rule on its meaning. According to the majority, the fact that Parliament was
not seeking to give juridical effect to the convention:
follows from the nature of the content, and is acknowledged by the words (“it is recognised”
and “will not normally”), of the relevant subsection. We would have expected UK Parliament
to have used other words if it were seeking to convert a convention into a legal rule justiciable
by the courts.87
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In response to the Lord Advocate’s rhetorical question — ‘what was the point in enshrining
[the Convention] in law if it doesn’t become a provision that the courts can address?’88 — the
Court argued that ‘the purpose of the legislative recognition of the convention was to entrench
it as a convention’89 (emphasis added).
If that was the purpose of section 28(8), then it is essentially a meaningless one. In the
absence of an independent means of adjudication or enforcement, the convention is no more
secure than it was previously. As Elliott puts it:
[i]f the Sewel Convention continues to be nothing more than a convention, then its normative
source lies outside any legislation, and it remains a product of political consensus. If that
consensus develops (or breaks down) then the convention will evolve (or disintegrate). 90

In fact, the precise effect of statutory recognition was a matter of considerable controversy
during the enactment of the Scotland Act 2016.91 The UK Government, certainly, was clear
that it did not intend the convention to become justiciable. According to the Advocate-General
for Scotland during the House of Lords Third Reading Debate:
we are not seeking, and nor are we able, to impose a restriction on Parliamentary sovereignty,
… This clause is clearly intended to indicate that the discretion of Parliament to legislate for
devolved matters will continue exactly as before and that it is not intended to subject that
discretion to judicial control. I would add that the words “it is recognised” … also reflect the
continued sovereignty of the UK Parliament and that it is for Parliament to determine when a
circumstance may be considered not normal. This is not a matter that the courts could
meaningfully engage with. 92

Others were, however, less convinced. For instance, Lord Hope of Craighead objected that:
[w]ith all due respect to the Minister, he cannot get away with simply declaring that the “issue”
is not justiciable … there is a crucial difference between the position of Parliament legislating
– and Ministers declaring what words mean when they legislate – and the position of the courts.
The courts will assert their right to interpret the legislation according to the meaning of the
words as they judge them to be … the courts cannot close their door to arguments.93

Clearly, not every statutory provision is intended to create legal effects.94 Nevertheless, the
usual starting point is a presumption that legislation is intended to change the law,95 which
88
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presumption needs to be convincingly rebutted. Arguably, the Supreme Court did not do
enough to discharge this burden of proof. As regards the language of section 28(8), it is not
self-evidently incapable of having legal effect. As the Lord Advocate argued with reference to
other statutory contexts, the phrase ‘it is recognised’ ‘doesn't point to any particular conclusion
as to its juridical effect.’96 Similarly, the inclusion of the word ‘normally’, while undoubtedly
vague, does not necessarily render the provision incapable of legal effect — any more so than,
for example, the use of the phrase ‘necessary in a democratic society’ in the European
Convention on Human Rights.
As regards the content of section 28(8), the Supreme Court did not explain what
it was about its content that suggested it was not intended to have legal effect, but presumably
again it was the fact that it appears to limits Parliament’s competence to legislate for Scotland.
In other words, it seems to be in conflict with the principle of parliamentary sovereignty. This,
however, is a problem of the enforceability of section 28(8), rather than its justiciability: it is
not clear why it should also deprive the provision of the status of a legal rule. As judges have
been willing to do in other contexts, the Supreme Court could have found a way to give the
provision some meaningful legal effect, whilst also respecting Parliament’s sovereign right to
ignore it. For instance, both the Agnew appellants and the Counsel-General for Wales placed
emphasis on the duty on UK Ministers to seek devolved consent in circumstances in which the
Convention applies, rather than on the obligation of the UK Parliament to respect any refusal
of consent.97 Drawing an explicit analogy with the principle of legality,98 the Agnew appellants
argued that:
if the Westminster Parliament wishes to legislate on EU withdrawal in the teeth of opposition
from a devolved legislature (should that be the outcome of a request for an LCM [Legislative
Consent Motion]), it should squarely confront what it is doing and accept the political cost.99

Moreover, the court could have resisted any suggestion of breaching Article 9 of the Bill of
Rights100 by insisting — as the House of Lords did in the Jackson case — that ‘[t]he proper
interpretation of a statute is a matter for the courts, not Parliament.’101
In a decision premised on the claim that the Supreme Court majority was merely
upholding constitutional orthodoxy by defending Parliament’s legislative supremacy against
executive encroachment, it was perhaps impolitic to suggest that its sovereignty might in fact
be constrained by a requirement of devolved consent. But the contrast between the majority’s
willingness to find meaning in the European Communities Act 1972 going well beyond the
words actually used on the question whether the prerogative power to withdraw from the EU
had been ousted by Parliament, while simultaneously denying legal effect to section 28(8) is
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striking.102 The retreat from creativity into formalism in relation to the devolution issues103
suggests that the Court simply did not regard them as important — or at least not sufficiently
important to risk compromising its fragile legitimacy.104

III. THE IMPLICATIONS OF MILLER FOR THE TERRITORIAL CONSTITUTION
Although they were unsuccessful in their claim that devolved consent was required to begin
the process of withdrawing from the EU, it is too simplistic to present Miller as a
straightforward loss for the devolved governments. They were, after all, no worse off than if
the UK Government had maintained its position that Article 50 could lawfully be triggered
under the prerogative. Moreover, given the novelty of the constitutional claim that the devolved
parties were advancing, there was no guarantee, even if the Supreme Court had been willing to
rule on the meaning of the Sewel convention, that it would have found that devolved consent
was required. At the very least, the Court’s refusal to intervene avoided the risk of another
unhelpfully narrow statement of the convention of the kind made by the HCNI in McCord.
Thus, if the devolved governments failed in their offensive campaign, they at least succeeded
in their defensive one: preserving their position on the need for devolved consent to the
domestic implications of Brexit. Accordingly, as noted earlier, the UK Government has not
sought to dispute that Sewel does apply to the EU (Withdrawal) Bill, even where this engages
the constitutional rather than the policy arm of the Convention (and notwithstanding that, as
currently drafted, the change to devolved competences is largely one of form rather than
substance). This has given the devolved governments a means by which to force the UK
Government – albeit belatedly — to negotiate over the terms of the legislation.105
However, the Miller decision has undoubtedly done some damage to territorial relations
within the UK. In the first place, in refusing to give legal effect to the statutory recognition of
the Sewel convention the Supreme Court has undermined a central element of the postindependence referendum attempt to strengthen the devolution settlement in Scotland (and
subsequently also in Wales). Although the provisions may still have some legal relevance in
supporting a presumption that Parliament does not intend to legislate in regard to devolved
matters without consent,106 and although they may never have been intended to provide more
than symbolic reassurance, for the Supreme Court to have so casually dismissed them simply
confirms a key anxiety in the UK’s minority nations about their lack of constitutional security,
which cannot be resolved without root and branch constitutional reform, if at all.107
Secondly, the decision may also have done some damage to the Sewel convention as a
convention. Page claims that the convention ‘remains no less politically binding than before’,108
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but Miller has arguably weakened it in several different ways. The ability of conventions to
constrain constitutional behaviour depends upon a combination of two factors: the sense of
obligation felt by those actors subject to the convention to follow it; and the likelihood of
political sanctions if the convention is breached. As regards the sense of obligation, although
the Supreme Court was careful to emphasise the importance of constitutional conventions
notwithstanding their lack of legal enforceability, the contrast in the decision between strong
protection for legal rules and the absence of equivalent protection for conventional rules does
tend to undermine the significance of the latter.109 More specifically, the hardening of political
attitudes engendered by the litigation may well have made it less likely that the UK
Government would accept the expansive claim to constitutional power-sharing being made in
the name of the Sewel Convention. Thus, despite initially committing to the ‘full engagement’
of the devolved governments in establishing the UK’s negotiating position on Brexit,110 this
commitment waned over time in favour of a reassertion of the decisiveness of the UK-wide
Brexit vote and of the UK Government’s right to determine its meaning.
The Miller decision may also have contributed to a weakening of the political risks
associated with ignoring the Sewel convention, at least as regards Scotland. Having been
denied a voice in the decision to leave the EU, Scotland’s First Minister Nicola Sturgeon
invoked the option that had been ‘on the table’ since the EU referendum of Scotland’s exit
from the Union. Two weeks before the Prime Minister formally triggered Article 50, Sturgeon
acted — precipitously as it turned out — on her threat to call a second independence
referendum. With this threat apparently neutralised by the result of the unexpected general
election of 8 June 2017, in which the SNP lost both seats and votes following a campaign in
which opposition to a second independence referendum had been a key issue in Scotland, the
UK Government’s unitarist approach to Brexit seems to have been further emboldened. Thus,
when the EU (Withdrawal) Bill was published in July 2017, far from enhancing the powers of
the devolved legislatures, it allocated all policy competences returning from the EU to the UK
Parliament, leaving it to UK ministers unilaterally to decide if and when powers were to be
devolved. At the time of writing it is unclear whether agreement will be reached on a different
approach, or what will happen if it is not.
The third problem is the damage that Miller may have done to the perception of the
Supreme Court as a neutral arbiter in future disputes in which the status of devolution, or the
conflicting authority of UK and devolved institutions, is at stake. Certainly, it may be argued
that such disputes are best kept out of the courts anyway. In Miller, the constitutional merits of
requiring devolved consent were far from clear cut, and could have produced significant
anomalies given the variations in constitutional practice and statutory recognition as between
the various devolved territories. If the litigation had never occurred, a more satisfactory
political solution might have been found. But successful reliance on convention and political
agreement requires a high degree of constitutional trust; where such trust is weak or absent,
actors will naturally look for an independent referee. Miller is symptomatic of the stronger
expectation in recent years that UK courts will become involved in resolving high profile
constitutional disputes, and of judges’ greater willingness to do so. But it also illustrates the
difficulties of negotiating the judicial role in a complex constitutional order which is (still) only
Cf Lord Wilson of Dinton, ‘The Robustness of Conventions in a Time of Modernisation and Change’ [2004]
PL 407; House of Commons Political and Constitutional Reform Committee, A New Magna Carta (2nd Report
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partially regulated by law. In choosing to cast themselves as defenders of the Rule of Law,
rather than as guardians of the constitution, there is a danger that that role becomes a partial
one in both senses of the word.
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