
The co-optation of the techniques and language of Alternative Dispute Resolution: A 

critical assessment of developments in the UK 

Introduction: 

Alternative Dispute Resolution (ADR) is a consensual process where the parties agree to come to 

a solution, which means that autonomy is a central characteristic of this category of dispute 

resolution processes1. Tidwell identifies that “mediation is predicated upon mediation’s 

flexibility informality and consensuality opening up the full dimension of the problem facing the 

parties. Parties come to mediation because it is flexible and thus convenient. Mediation is used 

because it is not adversarial, but rather seeks to satisfy the needs of the presenting parties”2. The 

very nature of mediation and other ADR processes is that it is based upon a consensual process, 

which is outside of the judicial system3. The problem with co-optation is that it is judicialising 

ADR processes through avenues such as mandatory mediation or adjunctive adjudication 

processes4. The implication of this is that there is a framework in place that is no longer 

consensual in nature; rather, it is merely an extension of the coercive power of the judicial 

system. In the UK, there is arguably a system of co-optation through Civil Procedure Rules 

(CPR) and Family Procedure Rules (FPR), because instead of promoting consensual mediation 

and ADR processes they are coercing individuals to comply with an obligation to engage in 

ADR prior to entering the courts. Thus, this paper is going to examine the content of the CPR 

and FPR to determine whether there is a process of cooptation is occurring within English law.  

The Nature of ADR Processes: 

Prior to engaging with the CPR and FPR, it is necessary to identify the key characteristics of 

ADR. The primary characteristic of ADR is consensuality (i.e. the parties have to agree to 

engage in the ADR process)5.  For example, within mediation it is envisaged that there will be a 

transformative process, in order to ensure that the parties come to a workable solution that 

maintains an ongoing relationship6. However, mediation has been identified as an effective and 

flexible system that can reduce the pressure on national court systems7. The result of this is that 

national legislatures are developing rules that “promote” or “require” an ADR process to be 

engaged with, which can be identified as a form of coercion. There are arguments that the 

promise of empowerment and independence do not exist within ADR, because there is generally 

some form of coercive third party (i.e. mediator, adjudicator, legal counsel)8. This means that 
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there will be little difference if there was a required mediation process, because it debunks the 

myth of a truly consensual process9.   

The problem that arises is that there is a fundamental failure to fully consider the actual nature of 

mediation and other ADR processes when it is treated as a coercive process, because there is a 

more complex nature than just the choice to use ADR (i.e. when the parties are engaged in the 

ADR process there is a right for them to determine how the process is conducted and whether an 

amicable solution is present or enforcement of an award10). These factors highlight that ADR is a 

transformative process, which requires consensuality at different levels. Thus, it is necessary to 

ensure that there is a framework in place that enables the transformative nature of ADR to be 

promoted.  

Baruch Busch and Folger identify that 

“Transformative mediators allow and trust people to find their own way through the 

conflict – and even more important—find themselves and each other, discovering and 

revealing the strength and understanding within themselves”11. 

To create this understanding there cannot be a judicial based process, because this increases the 

level of coercion and undermines the purpose of ADR12. The question that arises is whether 

promotion of mediation or ADR can be treated as coercion13. The concept of co-optation can be 

more closely related to a mandatory process, but are the CPR and FPR in English law just as 

coercive when they attempt to “persuade” individuals to engage with an ADR process.  

Persuading individuals to engage in ADR processes through the judicial process can be deemed 

as co-optation, because the choice of the individual to engage in ADR will be undermined if 

there is some form of legal sanction if s/he fails to do so14. The trend to judicialisation of ADR 

processes has been identified by Ryan. As Ryan argues the compelling of ADR through “the 

increasing judicialization of ADR represents its co-optation. However, in the context of 

judicially mandated ADR, the state's involvement argues strongly for - if not compels - 

prioritizing the protection of constitutional rights”15. The important factor highlighted is that if 

there is co-optation then there has to be increased safeguards put into place (i.e. 

constitutional/human rights associated with due process). With the increased protections then the 

co-optation will be minimalized, although inevitably present16. Therefore, this paper will now 

turn to an examination of the potential co-optation of ADR processes and then move onto 
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whether there are sufficient protections in place to prevent unfair coercion (i.e. human 

rights/constitutional processes). The focus of this discussion will be mediation, because it is the 

form of ADR where judicialisation is occurring in the UK. 

The Promotion of Mediation: 

It has been identified that mediation is a transformative process, which is why it has been the 

focus of the CPR and FPR. For example, in family law mediation has been seen as the most 

effective process to engage in an amenable process between the parties17. The Norgrove 

Report18 states: 

“Our aim is a supportive, clear process for private law cases that promotes 

joint parental responsibility at all stages, provides information, manages 

expectations and that helps people to understand the costs they face. The 

emphasis throughout should be on enabling people to resolve their disputes 

safely outside court whenever possible”19. 

The implication is that if there is a family dispute where there are children then 

there has to be an ongoing relationship20. The use of the mediator and additional 

facilitators is important to ensure that the voice of the children is respected within 

the ADR process, which can be lost within the judicial framework21. The rationale is 

that through mediation there can be a better framework developed to create an 

ongoing amicable process, as opposed to the judicial system that is adversarial in 

nature22. Thus, the ADR process (especially mediation) is seen as a better 

framework to protect vulnerable persons (as long as there is a specially trained 

mediator)23.  

Mediation is not only promoted in the family sphere. Rather, EU Mediation 

Directive (Directive 2008 /52/EC) provides mediation should be used to settle cross 

border civil disputes24. Nonetheless, this system has been criticised as being quasi-

mandatory, which means that it can undermine the consensuality of the mediation 

process25. The text of the Mediation Directive does not use absolutist language, 

which can be seen in the text of Article 4(1): 

“Member States shall encourage, by any means which they consider 

appropriate, the development of, and adherence to, voluntary codes of 

conduct by mediators and organisations providing mediation services, as well 
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as other effective quality control mechanisms concerning the provision of 

mediation service”26. 

The obligation of the state is the promotion of medication and not the enforcement 

of mediation. As Article 4(1) provides, there must be promotion of quality and 

appropriate mediation processes to enable an efficient and cost effective regime27.  

Quality and Appropriate Mediation: 

The fact that the Mediation Directive indicates that there has to be a quality 

process highlights that mediation should only be required/promoted when it is 

appropriate to the circumstances of the dispute28. The question is whether this 

balance is being promoted within English law because the Norgrove Report states: 

“It should become the norm that where parents need additional support to 

resolve disputes they would first attempt mediation or another dispute 

resolution service”29. 

The inference is that there is a framework in place that is promoting mediation, but 

in such a way that there is a high degree of coercion (i.e. supporting the argument of 

cooptation). However, this would be incorrect to assume because the English Family 

Procedures Rules 2010 (FPR 2010) both support the principles that if mediation or 

ADR processes are engaged then the parties have to agree (and no sanctions will be 

imposed for reasonable rejection)30.  

Rule 3.2 of the FPR 2010 requires that the courts examine whether the ADR 

process is more appropriate than use of judicial processes. This is supported by Rule 

3.3 FPR 2010, which requires the courts to consider whether: (i) dispute resolution 

is appropriate in the given context31; (ii) there has been fair and proper information 

given in regards to the ADR process32; and (iii) the parties agree33. Within the 

family law context there has to be examination of the context in detail, because if 

there is domestic abuse or a vulnerable child then there will be enhanced harm to 

the child34 (or the party that has been subjected to domestic violence).  

Article 4(2) of the Mediation Directive identifies that “Member States shall 

encourage the initial and further training of mediators in order to ensure that the 

mediation is conducted in an effective, impartial and competent way in relation to 

the parties”. This principle highlights that it is necessary for there to be quality 

mediation, which is paramount to ensure that there is not promotion of a process 
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that may undermine justice because the circumstances belie any chance of 

consensuality due to the power relations that are involved. It is paramount to 

ensure that mediation retains the central characteristic of a “peace-seeking, 

transformative conflict resolving and human problem solving”35 process. 

Nonetheless, there is an argument that if co-optation is to be the norm then it 

should not matter whether the parties agree or not. 

The Commercial Realm: 

The interaction between court promoted ADR and the judicial process is more 

developed within the area of commercial law, because there is a greater deal of 

complexity due to the interaction between promoted ADR and chosen ADR. There 

are some areas where it has been recognised that there has to be specialist training 

(such as housing law) due to the presence of a weaker party (i.e. the tenant and 

landlord; consumer and vendor)36. The power imbalance may create a situation 

where any co-opted mediation would be unfair. In Halsey v Milton Keynes NHS37 

and Dunnett v Railtrack38 such power imbalances were examined within the context 

of ADR processes. In the Dunnet Case the parties were a private individual and 

Railtrack where the former was willing to mediate, but the latter party did not, 

Railtrack won the case and made a claim for costs, the courts refused because 

Railtrack unreasonably refused to mediate (a better option in the case). The 

implication is that the judiciary can promote mediation through sanctions for failing 

to engage in the process, even if it is in contradiction of the consensuality of the 

mediation process39.  

Halsey v Milton Keynes NHS also concerned a private individual and a large 

organisation (i.e. part of the NHS) where the large organisation refused to mediate. 

The private individual lost who tried to avoid costs based upon Dunnett v Railtrack, 

but in this case the court refused, because there was not unreasonable refusal. The 

implication is that there is still a measure of choice within the mediation process, 

which means that there is minimized co-optation (i.e. the FPR/CPR prefer 

mediation, but there will be no sanctions when reasonably refused). Thus, this 

counters the argument that mediation or ADR will be mandated. One route that 

may be taken is to have legal professionals consider whether it is relevant. As 

Dyson LJ in Burchell v Bullard40 held: 

“All members of the legal profession who conduct litigation should now 

routinely consider with their clients whether their disputes are suitable for 

ADR”. 
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This means that if the legal professional can provide evidence in the given 

circumstances that the mediation would be inappropriate then the courts will not 

impose cost sanctions. In other words, the courts have to assess the suitability of 

the mediation /ADR process to the particular dispute41. The main factor that the 

court will determine is whether in the given circumstances there is a chance of 

success42. Nonetheless, there is a presumption that when there are commercial 

parties with equal power that some form of mediation has been engaged with before 

using litigation43.  

Why Cooptation in the Commercial Realm: 

The rationale for supporting judicial and legislative recommendations of using 

mediation and ADR processes is that if offers a more efficient and cost effective 

system for the parties (and the courts are not clogged up with cases that could have 

been resolved otherwise)44. The reason for mediation and ADR processes being 

promoted in the commercial realm has been clearly espoused in Aird v Prime 

Meridian Ltd45 where it was held that mediation is “a form of neutrally assisted 

negotiation”46. In this form of negotiation there is greater independence for the 

parties, because the process “need not necessarily be based on the underlying legal 

rights or obligations of the parties. Instead, the parties, with the assistance of the 

mediator, can reach a solution which is tailored to their real needs and interests”47. 

The inference is that mediation (and ADR processes) will be more capable of 

supporting the interests of the parties and coming to an amicable solution than 

objective and abstract judicial determination. Thus, this gives rise to the principle 

of co-optation within the CPR. 

The primary reason for co-optation is to enable the courts to deal with cases justly48, 

which is best achieved through limiting the burden of cases that reach the judicial 

system. This is supported by r. 1.1(2) CPR 1998, which provides that alternative 

processes should be used when practical. The determination of practicality is based 

upon (a) equality; (b) saving expense; (c) proportionality in respect to the value of 

the claim, the importance of the case, complexity of the issues; and the financial 

position of each party; (d) assurance that the case is “dealt with expeditiously and 

fairly; and (e) allotting to it an appropriate share of the court's resources, while 

taking into account the need to allot resources to other cases”49. These factors will 

be examined by the courts, in order to promote mediation/ADR. However, it cannot 

force such processes on the parties. Rather, it may merely indicate that there may 
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be negative cost implications for the failure to consider a more appropriate 

alternative to the judicial process50.  

The Limits of Cooptation in the Common Law: 

There is a fundamental right for the parties to choose how they will access justice, 

in order to resolve a dispute51. This is supported by the case of Weissfisch v Julius52 

where it was held that it is not possible for the courts to mandate ADR. Rather, it 

can only assess whether that have been any “efforts made, if any, before and during 

the Proceedings an order to try and resolve the dispute”53 to determine whether 

there should be negative cost implications. A mere refusal will not give rise to 

negative cost implications; rather the court has to determine whether the refusal is 

reasonable or not54. The application of negative cost implications is not considered 

to be a breach of consensuality or due process, because it is not an additional 

sanction; rather, it is a discretionary determination of how court costs will be 

divided55.   

Hickman v Blake Lapthorn and Another56 held that 

“A party cannot be ordered to submit to mediation as that would be contrary 

to Article 6 of the European Convention on Human Rights [and]… A party's 

reasonable belief that he has a strong case is relevant to the reasonableness 

of his refusal”57. 

The application of this case confirms the principle of consensuality where 

mandating mediation or ADR would be a breach of human rights (i.e. the process 

would be deemed unconstitutional because there is a lack of due process). 

Nonetheless, this does not prevent the promotion of ADR, which can include 

negative cost implications for wasting the court’s time. One could argue that this is 

a case of mandated ADR; however, as long as the party shows that the decision not 

to engage in an ADR process is reasonable there will be no cost sanctions. 

Therefore, the main factor that the English CPR rules have developed is balance, in 

order to promote more individuals (when appropriate) to engage with ADR 

processes. This is still a form of co-optation, but there are safeguards and limits to 

protect the parties that are engaging in the process.   
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