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1. Introduction

In 2010 in Cadder v HM Advocate[footnoteRef:1] the Supreme Court held that Article 6 of the European Convention on Human Rights (ECHR) entitles all suspects to consult a solicitor before and during police questioning, as well as to be informed of this right. It immediately caused ripples in the Scottish criminal justice pond which may grow to tidal wave proportions, with some worrying that the decision may even leave criminal suspects worse off than before.[footnoteRef:2] Thus the legislation responding to Cadder doubled the existing six hour period of detention allowed for police questioning and empowered the police to apply for a  further twelve hours.[footnoteRef:3] Potentially more significant are the recommendations of the Carloway Review,[footnoteRef:4] commissioned to “review key elements of Scottish criminal law and practice in the light of [Cadder].” A year later it reported on a wide variety of issues, including the law on arrest and detention, custody periods, the giving of legal advice, police questioning, child suspects and other vulnerable witnesses, the general test of evidential sufficiency, “mixed” statements, drawing adverse inferences from reliance on the right to silence, as well as issues relating to appeals.  [1:  2011 UKSC 13 (SC). ]  [2:  P R Ferguson “Repercussions of the Cadder case: the ECHRs fair trial provisions and Scottish criminal procedure” [2011] Crim LR 743; J Scott, “Detention without access to a lawyer ends in Scotland” The Guardian, October 27, 2010, available athttp://www.guardian.co.uk/law/2010/oct/27/detention-without-access-lawyer-scotland-ends. But cf  R MWhite and P R Ferguson, “Sins of the father? The ‘sons of Cadde’” [2012] Crim LR 357 on the judicial response.]  [3:  Criminal Procedure (Legal Assistance, Detention and Appeals) (Scotland) Act 2010. ]  [4:  The Carloway Review – Report and Recommendations (2011) (henceforth Carloway) para 1.01.] 

Many of the Report’s recommendations have been received positively, notably those to limit detention to 12 hours, and to retain a robust right to silence.[footnoteRef:5] By contrast, a veritable storm of controversy has met its recommendation to abolish the requirement of corroboration on the basis that it is “an archaic rule that has no place in a modern legal system where judges and juries should be free to consider all relevant evidence and to answer the single question of whether they are satisfied beyond reasonable doubt that the accused person committed the offence libelled”.[footnoteRef:6]  Fairly predictably, this was welcomed by Government lawyers and some police organisations[footnoteRef:7] who were joined by women’s groups[footnoteRef:8] and more tentatively by some academics.[footnoteRef:9] But, as Gordon predicted almost twenty years ago, and Lord Carloway expected,[footnoteRef:10] the requirement has been “defend[ed] religiously [as] one of the most notable and precious features of Scots criminal law” [footnoteRef:11] by lawyers, judges, academic and human rights campaigners, who have questioned whether abolition will in fact save costs and have the predicted positive impact on conviction rates in sexual and domestic violence offences.[footnoteRef:12] Instead, they warn that removing such a “cornerstone” of the law will lead to many unintended problems,[footnoteRef:13] take years to bed in[footnoteRef:14] and, most crucially, threaten civil liberties. Nevertheless, despite the overwhelming view that such a momentous step requires greater consultation and consideration, and a far more convincing case than that provided by Lord Carloway,[footnoteRef:15] the Scottish Government declared itself persuaded and, although setting up a consultation process, later announced its intention to introduce a bill to give effect to the Carloway Review including its recommendation to abolish the corroboration requirement.[footnoteRef:16]    [5:  B McVicar, “Carloway: a view from The Law Society” 2012 SCOLAG 8, J Chalmers and F Leverick, ““Substantial and radical change”: a new dawn for Scottish criminal procedure?” (2012) 72 MLR 842.]  [6:  Carloway, para. 7.2.55. ]  [7:  R Alderson, “Legal reforms ‘could help reduce domestic abuse levels’, BBC News Scotland 20 June 2012, available at http://www.bbc.co.uk/news/uk-scotland-18510950; “Police body supports evidence reform” The Herald October 17 2012, available at http://www.heraldscotland.com/news/home-news/police-body-supports-evidence-reform.19175151 but cf contra The Scottish Police Federation Briefing Paper, “Federation ppposes Lord Caroloway’s proposals to abolish corroboration”, available at http://www.taysidejbb.org.uk/wp-content/uploads/2012/10/SPF-Carloway-Corroboration.pdf. ]  [8:  See eg Rape Crisis Scotland”s Written Submission to the Justice Committee, available at http://www.scottish.parliament.uk/S4_JusticeCommittee/Inquiries/Rape_Crisis_Scotland_written_submission.pdf.]  [9: 9 P Duff, “The requirement for corroboration in Scottish criminal cases: one argument against retention” [2012] Crim LR 513; F Raitt, “Carloway: a view from the academy” 2012 SCOLAG 9. ]  [10:  Para 7.05.]  [11:  ““At the mouth of two witnesses”: some comments on corroboration” in R F Hunter, Justice and Crime: Essays in Honour of Lord Emslie (1993) 33. ]  [12:  See eg Ferguson (n 2) 747-8; McVicar, (n 5); B McConnachie, “Carloway: a view from the bar” 2012 SCOLAG 6; D J C Thomson, “A defence of corroboration in criminal caw” (2012)  SLT 7. See also Response by The Senators of the College of Justice to the Scottish Government Consultation Paper Reforming Scots Criminal Law and Practice: The Carloway Report (2012) 21 – 22, available at http://www.scotland-judiciary.org.uk/24/943/Judges-respond-to-public-consultation-on-Carloway-Report; the views expressed by interviewees in P Nicholson, “Case proved” (2011) 56 JLSS 15,at http://www.journalonline.co.uk/Magazine/56-12/1010537.aspx; evidence to the Justice Committee available at  http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/45421.aspx. ]  [13:  A view echoed by those not opposed to abolition: Raitt (n 9) and “The Carloway Review: an opportunity lost” (2011) 15 EdinLR 427, 43; F Crowe “A case for the abolition of corroboration in criminal cases?” (2011) SLT 179. ]  [14:  Crowe, ibid, 184-5]  [15:  In addition to those cited above, see Chalmers and Leverick (n 5) 856-60, the views (though not all negative) collected in Scottish Government, Reforming Scots Criminal Law and Practice: Analysis of Consultation Responses, available at http://www.scotland.gov.uk/Resource/0041/00410913.pdf, but cf also the view that Carloway “achieved a great deal more than expected in the timescale available”: McVicar (n 5). ]  [16:   Reforming Scots Criminal Law and Practice: the Carloway Report (2012) (henceforth “Consultation Paper”), available at http://www.scotland.gov.uk/Publications/2012/07/4794. ] 

	This article seeks to evaluate whether it should have been so easily persuaded by Lord Carloway, and, if not, whether a convincing alternative case for abolition could have been made. We will also consider whether, as the Scottish Government seems now to have accepted,[footnoteRef:17] that Lord Carloway was wrong to dismiss the need to replace the  requirement with safeguards compensating for the loss of the protection against miscarriages of justice that it  supposedly provided. In doing so, we will aim to go beyond the often highly rhetorical and sometimes misleading, unfounded and even illogical arguments seen on both sides of the debate, and, by adopting a multi-disciplinary approach, ground the debate in a more theoretically and empirically informed understanding of the criminal justice process.  [17:  Scottish Government, Reforming Scots Criminal Law and Practice: Additional Safeguards Following the Removal of the Requirement for Corroboration 2012), available at http://www.scotland.gov.uk/Publications/2012/12/4628; see further at n 169.] 


2. The Reasons for the Corroboration Requirement

2.1 The Rule and its Rationale

Whether or not the corroboration requirement is “archaic”[footnoteRef:18] or rather a reflection of ancient wisdom depends on whether its rationale remains persuasive in the context of the values, rules and practices of the contemporary Scottish criminal justice system and society more generally. The original biblical statement of the rule required two witnesses for a conviction, but later it was transformed into one merely requiring two sources of information establishing the facta probanda[footnoteRef:19] of the crime charged: identification of the accused, the elements of the actus reus and, more recently,[footnoteRef:20] the mens rea.  While the original rationale was not entirely clear,[footnoteRef:21] its modern rationale was classically stated by Hume:   [18:  Loc cit n 6.]  [19:  Sometimes, as in Carloway, designated the “crucial facts”.]  [20:  J Chalmers, “Distress as corroboration of mens rea” 2004 SLT (News) 141.]  [21:  Gordon (n 11) 33-5] 

“No matter how trivial the offence, and how high so ever the credit and character of the witness, still our law is averse to rely on his single word, in any inquiry which may affect the person, liberty, or fame of his neighbour; and rather than run the risk of such an error, a risk which does not hold when there is a concurrence of testimonies, it is willing that the guilty should escape”.[footnoteRef:22]   [22:  Commentaries on the Law of Scotland, Respecting Crimes , 4th edn, by B R Bell (1844), vol 2, 383.] 

In other words, the requirement is designed to act as an “invaluable safeguard”,[footnoteRef:23] against wrongful convictions based on unreliable evidence. And, as Gordon astutely observes, it does so in classic rule-consequentialist terms:[footnoteRef:24] [23:  Morton v HM Advocate 1938 JC 50, 55 per Lord Justice-Clerk Aitchison, followed in A Stewart, “Evidence”, in The Laws of Scotland Stair Memorial Encyclopaedia, (Reissue) para 292. ]  [24:  Gordon (n 11) 35. ] 

“we accept that sometimes a single witness can be reliable and that by refusing to believe him we may be doing injustice in the particular case; but we cannot always be sure about our judgments of reliability, and indeed we are so likely to be wrong, and the results of our error are likely to be so serious, that it is better to make it a rule that we shall never rely on only one witness, because, on the whole, that will lead to less injustice than will reliance on our ability to detect unreliability.”  

2.2 Corroboration and Problems of Evidential Reliability

It is clear that a core justification for the corroboration requirement is the perceived unreliability of witnesses. The vast body of research, which can only be sketched here, reveals the extent to which the problems are underplayed in the Report’s terse recognition that witnesses may be “simply wrong” and “frequently lie”, and that “identification is often regarded as being potentially unreliable”.[footnoteRef:25]  [25:  Paras 7.2.36-37, emphasis added.] 

	Given that it is central in launching police investigations and usually forms the bulk of evidence in court, [footnoteRef:26] quantitatively most problematic is eyewitness[footnoteRef:27] testimony.  According to psychologists, serious problems arise in the human ability to accurately perceive, remember and recall information.[footnoteRef:28] As regards perception, problems might arise because of the conditions prevailing when events are witnessed (weather conditions, light levels, obstructions in view, etc), the event’s nature (its short duration, violent nature and unfamiliarity, the need to assess factors like speed, distance or psychological states such as anger, and fear, etc), the condition of witnesses (whether they were intoxicated, injured, exhausted, stressed or subject to particular moods like anger or fear which colour their judgement), and witnesses’ prior expectations concerning the events (which may lead them to “remember” non-existent fact, filter out unexpected facts or modify their perception according to more familiar patterns).  [26:  See M McConville, et al, The Case for the Prosecution: Police Suspects and the Construction of Criminality (1993) 57; B L Cutler and S Penrod, Mistaken Identification: The Eyewitness, Psychology and the Law (1995) 6. ]  [27:  Earwitness evidence is far less frequent, but even more problematic: R Bull and B Clifford, “Earwitness testimony” in A Heaton-Armstrong, et al, Analysing Witness Testimony (1999) 194.  ]  [28:  See eg E F Loftus and J M Doyle, Eyewitness Testimony, Civil and Criminal (3rd edn, 1997)  chs 2-3; E F Loftus, Eyewitness Testimony, 2nd edn, (1996) chs 3-7; M Stone, Proof of Fact in Criminal Trials (1984) chs 1-5.] 

	Even if accurately perceived, human memory is highly vulnerable both to deterioration over time and modification while being stored for recall. The fact that memory loss is rapid immediately after events but slows down with time is particularly problematic in Anglo-American legal systems, where testimony is given months and sometimes years after events. Equally problematic is the possibility of memory being altered, especially long after events. This may be due to internal psychological processes, such as the subconscious desire to lessen feelings of guilt or external processes such as exposure to media reports. Of particular note is the ease with which memory can be contaminated by deliberate or inadvertent leading questions by police and cross-examiners. For instance, the simple change from the indefinite to the definite article in asking about a fact (“did you see a/the broken headlight?”) makes positive responses more likely, even if false.[footnoteRef:29] The type of questioning also affects the psychologically distinct stage of memory recall, with research showing that the sort of open-ended questions common on the Continent generate more accurate answers than the more closed questions used in Scotland. [29:  Eg in another experiment 17% of subjects reported seeing a non-existent barn when they were asked “how fast was the white car going when it passed the barn: Loftus (n 28) 60-1.] 

	In addition to general problems of witness reliability, psychological research shows that, even after long periods of observation, witnesses struggle to recognise faces and even more to describe them with accuracy, with rates estimated at 40-65% and 25-35%, respectively.[footnoteRef:30]  Problems can be exacerbated by features of the event itself. For example,  accuracy tends to decrease if witness and perpetrator come from different race groups or the presence of a weapon focusses attention away from the perpetrator’s face and other relevant details. Methods such as identification parades used to facilitate identification also have an impact.[footnoteRef:31] For example, positive but false identifications can be induced by question wording, subconscious signals from the police, prior exposure to photographs and the tendency of witnesses to look for the nearest match to their memory of the person rather than an actual match.[footnoteRef:32] Given these problems, it is hardly surprising that studies consistently report mistaken identifications as the main cause of miscarriages of justice.[footnoteRef:33]  [30:  Studies cited in J McEwan, Evidence and the Adversarial Process: The Modern Law, 2nd edn, (1998) 116. See also Loftus, ibid, ch 7;  Cutler and Penrod (n 26) esp chs 6-8; Loftus and Doyle (n 28) ch 4.  ]  [31:  See also I McKenzie and P Dunk, “Identification parades: psychological and practical Realities” in Heaton-Armstrong et al, (n 27) 178.]  [32:  G L Wells and D S Quinlivan, “Suggestive eye witness identification procedures and the Supreme Court’s reliability test in the light of eye witness science: 30 years later” (2009) 33 Law and Human Behavior 14 cited in B L Garrett, Convicting the Innocent (2011) 46.  McEwan (loc n 30) cites a rate of one in three positive identifications of perpetrators absent from the line-up. ]  [33:  Estimates range from around 74-90% of US cases involving post-conviction exoneration through DNA evidence:  see K A Findley, “Learning from our mistakes: a criminal justice commission to study wrongful convictions” (2002) 38 California Western Law Review 333, 339-40; G L Wells et al, “Eyewitness identification procedures: recommendations for line-ups and photospreads” (1998) 23 Law and Human Behavior 1, 2-3. Given that differences in pre-trial identification procedures are relatively minor and swamped by the impact of inherent limits to witnessing ability, the Scottish situation is unlikely to differ greatly: cf C Walker, “Miscarriages of justice in Scotland” in C Walker and K Starmer, Miscarriages of Justice: A Review of Justice in Error (1999) 324-5 for examples of mistaken identity cases.] 

	Another major cause of wrongful convictions is false confessions.[footnoteRef:34]  Today, greater legal regulation has largely stopped police officers offering inducements, referring to non-existent incriminating evidence or over-exaggerating its significance, depriving suspects of sleep, sustenance or toilet facilities, and especially using or threatening violence.[footnoteRef:35] Nevertheless, there remain myriad reasons why suspects might confess to crimes that they did not commit or did commit but without the level of responsibility attributed to them. Some are internal to witnesses, such as a morbid desire for notoriety or the urgent wish to be released from detention because of drug-related withdrawal symptoms. Others, however, flow from the inherently intimidating nature of police detention, in which isolation, lack of control and actions such as handcuffing and body searches which lower self-esteem, may cause or enhance existing fear and anxiety. This, in turn may make detainees succumb to the more permissible forms of confession inducement such as the use of leading questions, attempts to attribute to suspects incriminating answers to their own questions, and feigned empathy or concerned but misleading advice. Moreover, characteristics such as mental illness, learning difficulties and youth may make some suspects particularly suggestible or compliant. Indeed, a combination of external pressure and internal vulnerability may even result in some becoming persuaded of their guilt for crimes that they did not commit.  [34:  Estimates range from 18%-24% in the US studies cited by Findley, ibid. Given differences in police tactics and governing law the UK rate may be lower, but the role of false confessions in so many notorious wrongful convictions suggests a serious problem: see eg McConville et al (n 26)  esp chs 3 and 4; G Gudjonsson, The Psychology of Interrogations and Confessions: A Handbook (2003) esp ch 7; S M Kassin et al, “Police-Induced Confessions: Risk Factors and Recommendations” (2010) 34 Law and Human Behavior 3; B. Sangero and M Halpert, “Proposal to reverse the view of a confession: from key evidence requiring corroboration to corroboration requiring key evidence” (2010-2011) 44 University of Michigan Journal of Law Reform 537.  ]  [35:  S Soukara et al, “What really happens in police interviews of suspects? tactics and confessions” (2009) 15 Psychology, Crime & Law 493.] 


2.3 Corroboration and Due Process

In theory, all forms of unreliable evidence (other than false confessions) are equally capable of causing wrongful acquittals as wrongful convictions. However, as a matter of principle, Anglo-American criminal justice systems are far more concerned with the latter than the former. Instead, on the assumption that no rules could effectively protect the innocent from conviction while simultaneously allowing conviction of the guilty, Blackstone famously declared that, “it is better to let ten guilty men go free than to convict one innocent.”[footnoteRef:36] Indeed some regard this as unduly complacent, preferring ratios as high as a thousand to one.[footnoteRef:37] However, there is not meant to be any magic in the exact ratio.[footnoteRef:38] No one has begun to estimate the rate of unjust acquittals in Anglo American jurisdictions, whereas the rate of convictions of the “factually”[footnoteRef:39] innocent have only been capable of reasonably accurate estimation following the advent of DNA testing and then only where DNA was available to establish innocence.[footnoteRef:40] The Blackstone (or any other) ratio operates not as a statistical threshold, but as legal policy reflecting a greater concern over unjustified convictions, which research consistently shows occur in numbers most people regard as significant enough to justify a range of measures designed to “overprotect”[footnoteRef:41] criminal suspects and accused by placing significant obstacles in the way of convictions: the presumption of innocence, manifested in the allocation of the burden of proof and the criminal standard of proof, the right to silence, a right to legal representation, rules protecting suspects against unfair and oppressive police questioning, limits on the prosecution’s adversarial stance, prosecutorial duties of disclosure, the retention of exclusionary rules of evidence abandoned in civil cases and, significantly in Scotland, the requirement of corroboration.  [36:  Blackstone, Commentaries (1765 – 1769) para 4.27.]  [37:  P Roberts and A Zuckerman, Criminal Evidence (2nd edn, 2010) 19, thought noting that others favour a ratio as low as 5:1.]  [38:  D M Risinger, “Innocents convicted: an empirically justified factual wrongful conviction rate” (2007) 97 Journal of Criminal Law and Criminology 761, 791, but cf the suggestion by A Ashworth, “The concepts of criminal justice” [1979] Crim LR 412, 417 that the ratio is related to the rates of wrongful convictions.]  [39:  As opposed to those deserving acquittal because of evidential insufficiency or procedural defences.]  [40:  Eg based on DNA exonerations in murder trials involving rape, Risinger, ibid, suggests a false conviction rate of somewhere between 3.3-5%. See also earlier studies discussed by Gudjonsson  (n 34)  ch 7; C Walker, “Miscarriages of justice in principle and practice” in Walker and Starmer (n 33) 52, who provides an estimate of around 1000 a year in the English and Welsh Crown Courts -  a figure likely to rise considerably in the Magistrates’ Courts, given evidence of reduced concern for due process protection in such courts: see eg D McBarnet, Conviction: Law, the State and the Construction of Justice (1981) ch 7.    ]  [41:  D Luban, Lawyers and Justice: An Ethical Study (1988) 60 - 63.] 

	For some, these long-standing provisions, many of which are now incorporated into Article 6 of the ECHR, are intrinsically justified by the need to protect human dignity,[footnoteRef:42] or a principle of integrity, which holds that the state can only legitimately call to account criminal accused for breaking the law if it itself upholds standards of legality and fairness.[footnoteRef:43] However, the “principled asymmetry”[footnoteRef:44] between state and accused is usually justified by a combination of two factors: the corresponding imbalance in resources between them and the serious consequences of unjust convictions.[footnoteRef:45] As regards the former, the state has substantial investigative advantages because of the police, other investigative agencies, the ability to appeal to the public for information, usually greater financial resources than defenders and the ability to obtain damaging admissions through arrest and interrogation of suspects. In court, it has greater credibility. Judges and juries tend to believe police witnesses and disbelieve defenders (though perhaps less so after the uncovering of notorious miscarriage of justice cases in the 1990s), commonly assuming that defenders would not be in the dock without good reason. Moreover, sociological studies reveal that the whole nature of legal proceedings and court atmosphere operates to make criminal convictions more likely than not, frequently persuading defenders to opt for plea bargains even when convinced of their own innocence. To this can be added the danger of overzealous police convinced by guilt or motivated by less worthy goals trampling civil liberties underfoot and manipulating the evidence to gain convictions at all costs. But even in routine cases involving “harassed over-worked bureaucrats”[footnoteRef:46] wanting merely to dispose of cases quickly, imbalances in power between state and defender may result in punishment being imposed on the innocent or excessively on the guilty. Not only may they unjustly lose their property or liberty, but they also potentially face the humiliation of public condemnation, loss of reputation and social discrimination. In fact, irrespective of outcome, the possibility of conviction, along with the tension of criminal proceedings, imposes tremendous anxiety on suspects and possibly also financial expense, lost employment, disrupted family life, and damaged reputation.  [42:  Roberts and Zuckerman (n 37) 21;A Ashworth and M Redmayne, The Criminal Process (4th edn, 2010) 20 and 22; D Luban “Are criminal defenders different?” (1993) 91 Michigan Law Review 1729.]  [43:  I H Dennis, “Reconstructing the law of criminal evidence” [1989] CLP 21; A Duff, et al (eds), The Trial on Trial: Volume 3 – Towards a Normative Theory of the Criminal Trial (2007). ]  [44:  Roberts and Zuckerman (n 37), 19. ]  [45:  See eg Roberts and Zuckerman, ibid 15– 6, 52ff; Luban (n 42). The following description draws on McBarnet (n 40); M McConville et al, (n 26) esp chs 2-5, 8-10; P Carlen Magistrates’ Justice (1976); A E Bottoms and J D McClean, Defenders in the Criminal Process (1976), J Baldwin and M McConville, Negotiated Justice: Pressures to Plead Guilty (1977); Z Bankowski and G Mungham Images of Law (1976) chs 4 and 5; P Goodrich, Languages of the Law: From Logics of Memory to Nomadic Masks (1990) ch 6; P Rock, The Social World of the English Crown Court: Witness and Professionals in the Crown Court Centre at Wood Green (1993). ]  [46:  Luban (n 42) 1730ff. ] 


3. The Case for Abolition

Lord Carloway and the Scottish Government did not question the historical rationale for the corroboration requirement.[footnoteRef:47] Instead, stripped of its rhetorical packaging,[footnoteRef:48] the case for abolition involves three main arguments: first, that the requirement is not fit for purpose in being incomprehensible, inconsistent and ineffective; secondly, that in any event it is disproportionately prejudicial to the interests of victims and the public, and, finally, that it is unnecessary because fact-finders can be trusted to evaluate accurately the strength and reliability of evidence free from legal regulation and because there exist a range of other protections against unjust convictions.   [47:  Carloway, paras. 7.01-7.2.5 passim and 7.2.36; Consultation Paper, para. 9.3. ]  [48:  See eg at nn 100-110, below.  ] 


3.1 Unfit for Purpose

3.1.1. Incomprehensibility and Inconsistency

According to Lord Carloway, the corroboration requirement is “frequently misunderstood by lay persons and lawyers, not least judges”, difficult to explain to juries and applied differently by different judges, particularly because many lack criminal law experience.[footnoteRef:49] No one doubts that there has developed an elaborate, complex and at times contradictory case law on what is necessary to satisfy the corroboration requirement. On the other hand, one wonders which long-standing legal doctrines do not become encrusted with accretions of fine distinctions and riven by doctrinal disputes[footnoteRef:50] or which areas of law, ancient or not, are free from inconsistent application, judicial disagreement and judicial errors. And, if the problem is the lack of consistent criminal law experience and the possibility of “technical” appeals when jury instructions misrepresent the law’s subtle nuances, this would justify sweeping away many important criminal and evidence law rules.[footnoteRef:51] The problems of confusing juries are also arguably overstated.[footnoteRef:52] Corroboration law may contain numerous complexities, but these are likely to arise only occasionally. In any event, however, the argument from complexity, inconsistency and incomprehensibility does not necessarily imply abolition. Instead, it may suggest the need for reform.   [49:  Paras 7.2.44-48 and 7.2.56. See also Consultation Paper, paras 9.23-24.]  [50:  Cf Duff (n 9) 514, 524 . ]  [51:  As in fact favoured by Lord Carloway in relation to evidence law: Carloway, at section 7 passim but esp para 7.0.10. ]  [52:  Cf Crowe  (n 13) 171. ] 


3.1.2 Ineffectiveness

On the other hand, as Duff persuasively argues, much of the law’s complexity is not simply “inherent in any evidentiary doctrine”,[footnoteRef:53] but stems from “judges wishing to avoid unmeritorious acquittals for want of full corroboration”.[footnoteRef:54]Moreover, in addition to complexity, the resulting “interpretations, refinements, exceptions, loopholes and pure ‘fiddles’” ensure that “corroboration is not as strong a safeguard against miscarriages of justice as many of its supporters believe.”[footnoteRef:55] Thus Duff points to case law holding that: [53:  Duff (n 9) 524.]  [54:  Ibid, 513.]  [55:  Ibid; also Raitt (n 13) 427, 430. ] 

· corroborating evidence need only be consistent with evidence that needs to be corroborated rather than more consistent with such evidence than with alternative explanations for such evidence;
· “where one starts with an emphatic positive identification by one witness, then very little else is required”;[footnoteRef:56]  [56:   Ralston v HM Advocate Lord Justice-General Emslie 1987 SCCR 467, HCJ Appeal ] 

· dock identifications may act as corroboration even when not preceded by an identity parade or, worse still, where the witness identified one of the stand-ins;
· a complainer’s distress may corroborate lack of consent in sexual offences notwithstanding that it can be easily feigned;
· confessions may be self-corroborated by special knowledge of the crime, even where such knowledge was not uniquely known by the suspect. 
There is no doubt that these examples considerably weaken the corroboration requirement, as do others, not least the policy of treating “unequivocal confessions” as “requiring very little by way of corroboration”.[footnoteRef:57] [57:  See F P Davidson, Evidence (2007) para 15.64.] 

	Again, however, the response to this situation might entail reform rather than abolition.[footnoteRef:58] Yet, it has to be conceded that attempts to strengthen corroboration law risk being undermined by judges unwilling to accept the inevitable consequences of a rule-consequentialist approach which takes seriously the commitment to allowing many guilty to go free in order to reduce the risks of unjust convictions. This is not necessarily[footnoteRef:59] to cast doubt on the Scottish judiciary’s civil libertarian credentials, but to acknowledge the insight of Critical Legal Studies that every case, at least in a liberal legal order, will raise a “fundamental contradiction” between society’s simultaneous commitment to protecting individual freedom and to protecting the community against the inappropriate exercises of that freedom.[footnoteRef:60] In the criminal justice system this tension plays out as a never-ending conflict between Packer’s famous due process and crime control models.[footnoteRef:61] According to Packer, the former reflects much of the thinking behind principled asymmetry and overprotection of the accused as a means of placing hurdles in the way of unjust convictions as well as respecting law’s moral integrity. Crime control models, by contrast prioritise the suppression of crime through high rates of detection and conviction, which need to be achieved with maximum efficiency and speed, and minimal cost (preferably through being processed by the police rather than courts) and procedural protections limited to those necessary to retain confidence in the system. No actual system ever opts fully for one or other model. All fit somewhere on the spectrum between the two; and even within systems the preference for due process or crime control varies over time, and between different sectors and actors within the criminal justice system.  [58:  See Ferguson (n 2) 748.]  [59:  Though cf P Ferguson and C McDiarmid, Scots Criminal Law: A Critical Analysis, (2009) para 15 - 7.  ]  [60:  See eg A Hunt, "The theory of critical legal studies" (1986) 6 OJLS 1, 20 -24. ]  [61:  H Packer, The Limits of the Criminal Sanction (1968) usefully summarised and defended by A Sanders, et al, Criminal Justice (4th edn, 2010) 21ff.  ] 

This suggests not only that are judges likely to be tempted to water down any attempt to strengthen the corroboration requirement when they regard it as impinging too far on crime control needs, but conversely also – as Lord Carloway himself recognises[footnoteRef:62] - that abolition of the formal corroboration requirement might lead judges concerned about unreliable evidence in particular cases to find other ways of pursuing its due process rationale, if not to retain some of its elements in discretionary form.[footnoteRef:63] The fact, therefore, that corroboration law has not escaped judicial manipulation does not necessarily suggest abolition or even the futility of strengthening; it is an inevitable feature of all law. Duff’s argument alerts us to the considerable effort involved in ensuring that the requirement is kept effective and free from undue complexity. But it leaves unanswered the question of whether an imperfectly realised safeguard leading inevitably to ever-increasing complexity is better than no safeguard. [62:  Para 7.2.57.]  [63:  As has occurred in other jurisdictions: see section 4, below.] 

[bookmark: _GoBack]This question was never addressed by Lord Carloway because he concluded that the safeguard was, not merely imperfect in only applying where there is only one source of evidence,[footnoteRef:64] but that it in fact plays no role at all.[footnoteRef:65] This is because “there is no evidence or even anecdote to suggest that the formal requirement for corroboration reduces miscarriages of justice …[or]…that Scotland has a lower miscarriage of justice rate than any other jurisdiction in the civilised world.’’[footnoteRef:66] Admittedly, while they undoubtedly do occur, as the notorious Glasgow Ice Cream Wars case illustrates,[footnoteRef:67] no one has ever attempted to establish the Scottish rate of miscarriages, let alone compare it with other jurisdictions.[footnoteRef:68] But even if this was done, there are far too many variables between different jurisdictions affecting rates of miscarriages to allow the impact of corroboration to be identified.[footnoteRef:69] This is particularly so when comparing Anglo-American with Continental jurisdictions, given the huge, albeit decreasing, differences in procedure and evidential rules.[footnoteRef:70] But even comparisons with England and Wales – the closest comparator - are meaningless. There are enormous differences in procedure (for example, the majority verdict and not proven verdict are unique to Scotland, whereas English law regulates pre-trial police behaviour more strictly and gives the accused a limited right to elect for jury trial), evidential rules (for example, character evidence is more strictly controlled and the right to silence more strictly protected in Scotland, but confessions less so), and in relation to substantive criminal law (for example, English law does not have the open-ended offence of breach of the peace or the wicked reckless definition of the mens rea for murder). There may also be unquantifiable, if not unidentifiable, differences in relation to police resources and effectiveness, quality of criminal prosecutors and defence lawyers, the willingness of judges and juries to convict, etc.  [64:  Para 7.2.3.8. ]  [65:  Though cf para 4.0.14 where he argues that abolition will not increases the likelihood of miscarriages of justice to “a material degree”.]  [66:  Para 7.2.56. ]  [67:  Convictions had been the subject of a campaign for some fourteen years prior to the establishment of the Scottish Criminal Cases Review Commission in 1999, but were quashed following its reference to the High Court: Scottish Criminal Cases Review Commission Reference in the cases of Campbell, Steele and Gray, unreported 17 March 2004, available at http//www.scotcourts.gov.uk/opinions/XC956.html. For other examples see Walker loc cit n 33]  [68:  But cf Ferguson’s assertion that corroboration constitutes one reason why Scotland has not “suffered from miscarriage to the same extent as its southern neighbours.”: (n 2) 756. While there is no evidence of fewer miscarriages, it may be that the requirement has created a perception of a lower miscarriage rate. By contrast, Walker, id, considered that any impression of a lower incidence in Scotland compared to England and Wales was the consequence of the “happy accident” that there were no Irish terrorist cases prosecuted in Scotland together “with the habit of denial of any blemish by the legal community [in Scotland]”.]  [69:  Cf Crowe (n 13) 180.]  [70:  See eg M R Damaška, Evidence Law Adrift (1997) as regards the number and type of exclusionary rules (extrinsic only or intrinsic as well), the structure of proof (adversarial versus inquisitorial), the sequence of proof (the day in court versus sequential hearings), the identity of fact-finders (professional versus lay adjudicators), the degree of finality of decisions (on legal points only or de novo) and see eg Luban (n 41) ch 5 on the difficulty of making comparisons in relation to truth-finding and procedural protection. ] 

Comparing miscarriage of justice rates is thus beside the point. So is the absence of evidence showing that corroboration reduces wrongful convictions in Scotland itself. This is because, as Lord Carloway seems at one stage to acknowledge,[footnoteRef:71] it must do so as a matter of logic given that amongst all cases which fail for lack of corroborating evidence will include some in which the uncorroborated evidence is unreliable or falsified. And, since, as Lord Carloway recognised “lies may remain undetected” and adjudicators may “err in the assessment of a single witness”,[footnoteRef:72] the corroboration requirement must play some role in preventing wrongful convictions.  [71:  Para. 7.2.39.]  [72:  Paras 7.2.36-67.] 

Nevertheless, he asserted that “[t]the real protection against miscarriages of justice at first instance is the standard of proof required… It is the need to satisfy this test that makes the existence of supporting evidence, whether currently classified as corroboration or not, important.” [footnoteRef:73] No evidence was offered to support this counter-intuitive assumption. If true, it suggests that prosecutors and judges who halt proceedings citing a lack of corroboration are being dishonest and that prosecutorial appeals against decisions in the hope, often realised, of weakening the corroboration requirement are a wasted effort. Credulity is stretched even further by Lord Carloway’s contrasting assertion that the corroboration requirement does cause miscarriages of justice, but only in the form of preventing prosecutions and convictions.[footnoteRef:74] In other words, we are asked to believe that when wrongful convictions are prevented this is due to the application of the standard of proof, rather than the corroboration requirement, but when justified prosecutions and convictions are prevented this is due to the application of the requirement.  [73:  Para 7.2.41.]  [74:  Discussed in section 3.2 below.] 


3.2 Injustice  

While it is generally accepted that unjustified acquittals can be regarded as miscarriages of justice,[footnoteRef:75] Lord Carloway extends the concept to cases where convictions “could be achieved” and courts prevented from trying a “person, who may in fact be guilty”.[footnoteRef:76] This he regards as unjust where single witnesses are credible and reliable, where fact-finders would be satisfied beyond reasonable doubt of guilt,[footnoteRef:77] and where “witnesses and victims are left seeing the person, whom they regarded as perpetrating a significant crime, go free.”[footnoteRef:78]  Furthermore, convictions should not depend on matters of chance, such as whether there is more than one source of evidence,[footnoteRef:79] which may in fact be less persuasive than “a single independent or impartial eyewitness, whose character cannot be impugned.”[footnoteRef:80] Such arbitrariness, he notes, is particularly acute in relation to minor offences where the police lack resources to expend on finding corroboration evidence and those committed in private where there may be no witnesses.[footnoteRef:81]  [75:  See eg S Greer, “Miscarriages of criminal justice reconsidered” (1994) 57 MLR 58 and, by implication, Walker (n 40) 33ff.  ]  [76:  Para 7.2.42 emphasis added. See also para 7.2.56.]  [77:  Ibid (emphasis added).]  [78:  Para 7.2.30.]  [79:  Para 7.2.56. ]  [80:  Para 7.2.43.]  [81:  Paras 7.1.17 and 7.2.49.] 

Indeed, it was the latter consideration as applied to sexual offences which seems to have motivated much of the Scottish Government’s eagerness for abolition.[footnoteRef:82] If so, the reform may backfire or at least not improve greatly the dire conviction rate in such cases. More prosecutions might be brought, but when cases boil down to the word of complainers against accused, this is likely to increase the already undue tendency to put the former’s credibility and character on trial.[footnoteRef:83] Moreover, complainers may take acquittals more personally than where they can be attributed to the corroboration requirement.[footnoteRef:84] Even if more convictions are obtained (and this has been questioned)[footnoteRef:85] abolition of the corroboration requirement, as Raitt argues, will not necessarily provide an overall improvement in the treatment of sexual offence victims and may in fact distract attention from the deeper reasons for low conviction rates.[footnoteRef:86] [82:  Raitt (n 13), 430. ]  [83:  See eg B Brown et al, Sex Crimes on Trial: The Use of Sexual Evidence in Scottish Courts (1993). ]  [84:   Crowe (n 13) 18.]  [85:  See evidence from Faculty of Advocates and Senators of the College of Justice, cited in Consultation Paper, para. 9.11.]  [86:  Raitt (n 13) 430, and cf Rape Crisis Scotland (cited ibid, para 9.11) noting that the rate of rape convictions is comparable to that in England and Wales notwithstanding that corroboration is not required.   ] 

More generally, however, Lord Carloway was of the clear opinion that the overall conviction rate would rise,[footnoteRef:87] albeit not dramatically.[footnoteRef:88] In support, he referred to his “perception’ that most cases abandoned following Cadder were scuppered by the corroboration requirement rather than the absence of a solicitor, as well as “empirical research” produced for the Report in which Scottish prosecutors estimated that of 599 cases abandoned for insufficient evidence, just over 60% would have been prosecuted under the English and Welsh Crown Prosecution Services test of affording a reasonable prospect of conviction had there been no corroboration requirement.[footnoteRef:89]  [87:  Carloway, para 7.2.34. See also his evidence to the Justice Committee cited in Consultation Paper, para 9.10.  ]  [88:  Para. 7.2.41:  a prediction accepted by the Scottish Government (ibid, para. 9.24). Cf also M McConville, Corroboration and Confessions: The Impact of a Rule Requiring that no Conviction can be Sustained on the Basis of Confession Evidence Alone,  Royal Commission on Criminal Justice, Research Study No. 13 (1993), concluding that introducing a corroboration requirement in England and Wales would only affect about 8% of the cases he analysed. ]  [89:  Paras. 7.29-34.] 

Leaving aside the unsupported nature of Lord Carloway’s perception and problems of research methodology,[footnoteRef:90] as well his silence on how many prosecutions would have been successful,[footnoteRef:91] still less safe, he fails to put these figures in the context of the overall picture of prosecutions and convictions. [footnoteRef:92]  For instance, in 2010 – 2011 only 11,490 cases reported to the Procurator Fiscal were dropped because of insufficient evidence, [footnoteRef:93] whereas 130,268 people were proceeded against in court, and 115,398 were convicted.[footnoteRef:94]  This seems to reveal a very low tolerance, not just of wrongful acquittals, but of charges abandoned due to lack of corroboration. Indeed, treating the latter as a miscarriage of justice because they prevent adjudication by the appropriate forum involves a noticeable lurch in favour of the crime control model. While most commentators accept that breaches of procedural protections accorded to suspects and accused constitute a miscarriage irrespective of factual guilt,[footnoteRef:95] using the same label to describe the non-prosecution of suspects implies that this involves a miscarriage even when they are in fact innocent!  It also seems to involve treating the harm to victims, witnesses and society caused by acquittals as equivalent to that suffered by those wrongfully convicted.  Yet, it is only when freed criminals go on to re-offend that comparisons can be drawn with the impact of wrongful convictions on those jailed and fined. In fact, wrongful convictions also indirectly affect victims and society since the actual perpetrators remain at large and, if later apprehended, victims may have to relive the trauma of their ordeal in court.[footnoteRef:96]  [90:  See Chalmers and Leverick (n 5) 857, noting that only prosecutors were involved in the analysis and that they lacked experience of the English test.]  [91:  Admitted by the Scottish Government, Consultation Paper, para 9.5. ]  [92:  Admittedly, many other suspects might not have been charged due to insufficiency of evidence, but an English study (which revealed an abandonment rate of 50%) suggests a wider variety of other reasons for not charging suspects: McConville et al (n 26) 167. ]  [93:  Crown Office and Procurator Fiscal Service, Corporate Information – Cases in which no action was taken, available at http://copfs.gov.uk/About/corporate-info/NoProLast5.]  [94:  Scottish Government, Statistical Bulletin: Criminal Proceedings in Scotland, 2010 – 11, available at http://www.scotland.gov.uk/Publications/2011/12/12131605/7, Table 2a.]  [95:  Walker (n 40); Greer (n 75); D Galligan, Due Process and Fair Procedures (1996) 119 – 127.]  [96:  Findley (n 33) 338; Walker (n 38) 37. ] 

Most remarkably, Lord Carloway and the Scottish Government are completely silent on the criminal justice system’s long-standing commitment to principled asymmetry. One can readily admit that it is arbitrary not to proceed with prosecutions simply because there happens only to be one source of evidence and that this may lead to injustice where that source appears to be completely reliable. However, the criminal justice system is not meant to treat the risk of injustice caused by wrongful acquittals, let alone wrongful non-prosecutions, as equivalent to the risk of unjust convictions. As we have seen,[footnoteRef:97] it is meant to accept a considerable number of unjustified acquittals to prevent even a small number of unjustified convictions. The only possible explanation for Lord Carloway and the Scottish Government’s failure to even pay lip service to this foundational value of the criminal justice system is the belief that the corroboration requirement does nothing to prevent wrongful convictions. But given the tenuousness of this belief, it is tempting to infer a preference for crime control over due process. However, before doing so, it is necessary to assess the remaining arguments in favour of abolition. [97:  Section 2.2.] 


3.3 Archaic and Unnecessary

3.3.1 Free Proof and Modern Legal Thinking 

If rhetoric is an accurate guide to Lord Carloway’s underlying motivation,[footnoteRef:98] rather than simply a smokescreen to hide his crime control bias, it can be said that, like the Scottish Government,[footnoteRef:99] his most pressing concern seemed to be the perceived outdated nature of the corroboration requirement, rather than a desire to increase conviction rates. Thus he pejoratively contrasts the requirement’s “archaic”[footnoteRef:100] and “late medieval”[footnoteRef:101] roots with “modern, and almost universal, thinking on how to approach evidence in criminal, and indeed all other, cases”[footnoteRef:102] in “modern legal systems”[footnoteRef:103]  in which the needs of the “modern world”,[footnoteRef:104] “prevailing social conditions”[footnoteRef:105] and “today’s reality”[footnoteRef:106] are met by the “modern emphasis on the free assessment of evidence unencumbered by “restrictive”,[footnoteRef:107] “formal”[footnoteRef:108] and “artificial”[footnoteRef:109] rules “which prohibit a judge or jury from reaching a just conclusion based upon a liberal consideration of all relevant testimony”.[footnoteRef:110] Instead, decisions should be based on the quality not quantity of evidence, and fact-finders, including juries, trusted to decide for themselves whether evidence based on a single source is reliable.  [98:  Cf P Goodrich, “Jani anglorum: signs, symptoms, slips and interpretation”, in C Douzinas, P Goodrich and Y Hachamovitch (eds), Politics, Postmodernity and Critical Legal Studies (2007). ]  [99:  Cp the Scottish Government”s assertions that the requirement is “outdated” and from “another age”, and that reform was aimed at “modernising and remodelling the justice system” with its expectation of a low rise in conviction rates (Consultation Paper, paras 9.23 - 24). ]  [100:  Paras 7.2.45 and 7.2.55.]  [101:  Para 7.1.21.]  [102:  Para. 7.2.55 (emphasis added in this and subsequent quotations in this section). See also para. 7.2.53. ]  [103:  Para 7.1.1.19.]  [104:  Para 7.0.10; 7.2.5, 7.2.10. See also para 7.2.18. ]  [105:  Para 7.1.15. ]  [106:  Para. 7.2.45; see also para 7.2.4 quoted at n 114 below.]  [107:  Para 7.2.53 quoting A B Wilkinson, The Scottish Law of Evidence (1986) 204. ]  [108:  Paras 7.1.14, 7.2.41 and 7.2.56.]  [109:  Paras 7.2.5 and 7.2.44.]  [110:  Para 7.2.53. ] 

	While the adherence of other, including Continental, legal systems to a principle of free proof[footnoteRef:111] is not nearly as extensive as Lord Carloway suggests, particularly in criminal cases,[footnoteRef:112] and, as we shall see[footnoteRef:113] and he acknowledges,[footnoteRef:114] some even require corroboration in relation to specific types of evidence, Scotland does seem to stand in splendid isolation in having a general requirement of corroboration. However, the pertinent issue is not whether it is unique, but whether the requirement still plays a valuable role in the unique make-up of its criminal justice system. This in turn requires evaluation of Lord Carloway’s claims, first, that fact-finders can be trusted to evaluate the reliability of evidence and, secondly, that because we now live in “an altogether different legal and social world from that of the early or late eighteenth century”, the requirement is no longer “a useful tool”.[footnoteRef:115]   [111:  See eg Damaška (n 70) esp ch 1; W. Twining, Rethinking Evidence: Exploratory Essays, 2nd edn (2006) 208ff.. ]  [112:  See, generally, Damaška, ibid, and, on the converging approach in criminal cases between the two legal families particularly under the influence of the ECHR, J Jackson, “The effect of human rights on criminal evidentiary processes: towards convergence, divergence or realignment?” (2005) 68 MLR 737.]  [113:  At nn 175-81, below. ]  [114:  Para 7.2.28.]  [115:  Paras 7.2.4-5. ] 


3.3.2 Faith in Fact-Finders

No evidence is cited to support the claim that “[i]n the modern world, judges and juries ought to be regarded as quite capable of deciding what weight to give to a witness’s evidence”.[footnoteRef:116] Indeed, when we consider relevant empirical research the “ought” in this sentence has the air of a desperate plea rather than informed assertion.   [116:  Para 7.2.42. ] 

	Thus, studies reveal that if people make poor witnesses, they are equally poor at witnessing witnesses.[footnoteRef:117] For one thing, they are unduly influenced by various irrelevant factors, such as witness’ congeniality and attractiveness, style of speech, and the yet more misleading, but erroneous, common sense intuitions that accuracy is revealed by the amount of peripheral detail included in testimony and the confidence with which it is delivered. Secondly, lay people have only a patchy understanding of the various factors which affect perception, memory and recall both generally and in relation to identification evidence. For instance, only just over half the subjects in one test realised that intra-race identifications are far more accurate than inter-race identifications and under twenty per cent in another that violent events are less accurately recalled than non-violent.[footnoteRef:118] Thirdly, there is the problem of lying witnesses. It is impossible to know how many witnesses lie, but studies repeatedly reveal perjury by prosecution witnesses to be one of the main cause of miscarriages of justice,[footnoteRef:119] with particular problems caused by accomplices and others falsely testifying in return for favourable treatment.[footnoteRef:120] However, contrary to folklore about facial expressions and other non-verbal behaviour betraying those who lie, humans are surprisingly poor at using witness demeanour to discern dishonesty, not least because the alleged signs of lying, such as sweating and a raised voice, may also indicate anxiety, and can be suppressed by practised liars.[footnoteRef:121] Indeed, not seeing but only hearing witnesses – or even reading records of their accounts - can actually lead to more accurate assessments of honesty.[footnoteRef:122]  [117:  See Cutler and Penrod  (n 26) Part V; Loftus, (n 28) ch 9, and for a briefer overview, M R Leippe, “The case for expert testimony about eyewitness memory” (1995) 1 Psychology, Public Policy and Law 909, 924 -931. ]  [118:  Figures cited by Loftus, ibid, though other studies produce slightly different figures.]  [119:  Findley, loc cit n 33; Gudjonsson (n 34) ch 7. ]  [120:  See S Kassin, “Judging eyewitnesses, confessions, informants and alibis: what is wrong with juries and can they do better?” in A Heaton-Armstrong et al, Witness Testimony: Psychological, Investigative and Evidential Perspectives (2006) 357.]  [121:  Stone (n 28) ch 7; W A Wagenaar, et al, Anchored Narratives: The Psychology of Criminal Evidence (1993) 155 - 168. ]  [122:  Kassin (n 120) 353.] 

	Notwithstanding limited human ability to witness events and accurately evaluate witnesses, research reveals that fact-finders give eye-witness testimony undue prominence and weight, even where it is clearly problematic.[footnoteRef:123] They also overestimate its accuracy and have a worryingly low ability to discern inaccurate eyewitness identification.[footnoteRef:124] Fact-finders attach even greater weight to,[footnoteRef:125] and certainly are insufficiently sceptical about, confessions,[footnoteRef:126] presumably thinking that no one confesses to crimes of which they are innocent.[footnoteRef:127] Yet, as we have seen,[footnoteRef:128] a significant number do and it is unlikely that without guidance adjudicators will be alert to the factors of personal psychology, conditions of detention and forms of interrogation that encourage false confessions. Indeed, experiments suggest that the odds of spotting false confessions are little more than even.[footnoteRef:129] 	 [123:  Cutler and Penrod (n 26), ch 13; Loftus  (n 28) ch 2; Leippe  (n 117) 931- 932.]  [124:  A 27% success rate in the study cited by Cutler and Penrod, ibid, 182, though they also note that 84% of subjects correctly classified accurate eyewitness identifications and various factors in actual cases will reduce the impact of the mistaken assessments. ]  [125:  Kassin et al, (n 34), 23-5; Kassin (n 120), 352; S M Kassin and K Neumann, “On the power of confession evidence: an experimental test of the ‘fundamental difference’ hypothesis” (1997) 21 Law and Human Behavior 469]  [126:  Even when they learn of factors raising doubts about voluntariness: see the studies cited by Kassin (n 120) 351-52; I Blandon -Gitlin et al, “Jurors believe interrogation tactics are not likely to elicit false confessions: will 
expert witness testimony inform them otherwise?” (2011) 17 Psychology, Crime and Law 239  ]  [127:  A view adopted by the courts: eg McCutcheon v HM Advocate 2002 SCCR 101 at para. 6; Hartley v  HMA 1979 SLT 26, 32; cf also the fact that very little evidence is required to corroborate an unequivocal confession: above at n 55. ]  [128:  At n.34 and accompanying text.]  [129:  Kassin (n 120), 352-4; B. Sangero, “Miranda is not enough: a new justification for demanding ‘strong corroboration’ to a confession” (2007) 6 Cardozo Law Review 2791, 2819. ] 

	If further reasons to be sceptical of the abilities of fact-finders are required, it is surely the many miscarriages of justice which have stemmed from false confessions,[footnoteRef:130] and mistaken or mendacious identification and other eyewitness evidence.[footnoteRef:131] Moreover, these miscarriages occurred despite legal mechanisms designed to filter, test and correct the reliance on mistaken and dishonest evidence, raising doubts about the effectiveness of three specific developments Lord Carloway regarded as showing that “criminal law, including the rules of evidence and procedure, has advanced some distance since the days of Hume and Burnett.”,[footnoteRef:132] thus obviating the need for a corroboration requirement.   [130:  Kassin, ibid, 352 cites studies which reveal a conviction rate of between 73-81% in cases involving false confessions.  ]  [131:  See at nn 33 and 119.]  [132:  Para 7.2.4.] 

	One, the right of appeal from convictions, is largely limited to questions of law. In any event, appeal courts have not shown great eagerness to overturn miscarriages of justice.[footnoteRef:133] The second, removal of the ban on accused testifying and the general easing of competency rules is obviously an improvement, but an accused’s evidence is likely to attract the Mandy-Rice Davis “He would say that wouldn’t he” response, whereas research suggests that “confessions tend to overwhelm alibis and other forms of exculpatory evidence”.[footnoteRef:134] Moreover, anxiety and intimidation are likely to undermine the impression given by an accused, whereas unrepresented accused in the lower courts are regularly portrayed, in Carlen’s graphic phrase “as out of place, out of time, out of mind or out of order.” [footnoteRef:135] In this light, the third factor, namely that “there is a legal aid system providing effective representation for the defence” is doubly important in providing support for an accused and enabling evidence to be effectively tested. On the other hand, leaving aside recent moves to restrict legal aid,[footnoteRef:136] as we shall see[footnoteRef:137] and as many victims of miscarriages have discovered to their cost, [footnoteRef:138] legal aid guarantees a lawyer, not a zealous one,[footnoteRef:139] nor one with the necessary insights to test witness reliability.[footnoteRef:140]  [133:  See Walker (n 33) 340ff, 352-4. ]  [134:  Kassin, loc cit n 125. ]  [135:  Carlen (n 45) 129: a finding replicated in Scotland by McBarnet (n 40) ch 7. ]  [136:  Scottish Civil Justice Council and Criminal Legal Assistance Bill 2012, Part 2.]  [137:  Section 3.3.3, below.]  [138:  See eg Findley (n 33); Walker and Starmer (n 33) esp.ch 1. ]  [139:  See M McConville, et al, Standing Accused: The Organisation and Practices of Criminal Defence Lawyers in Britain (1994).  ]  [140:  Cf Cutler and Penrod (n 26) ch 10. ] 

	Prima face more convincing is Lord Carloway’s reference to the now “regular use” of scientific evidence. Certainly, the most common forms of scientific, as well as medical, evidence, offer far more precise and accurate evidence than confessions or eyewitness testimony.[footnoteRef:141] However, as Lord Carloway’s transformation of scientific evidence into ”scientific proof” illustrates,[footnoteRef:142] it is this perceived infallibility which makes the most common forms of scientific evidence like fingerprint or DNA matches problematic.[footnoteRef:143] Thus, without a background in statistical analysis, adjudicators are likely to succumb to the fallacy of the inverse conditional - often called the prosecutor’s fallacy.[footnoteRef:144] Put very briefly, forensic experts can provide accurate estimates of the likelihood that suspects’ DNA or fingerprints match a relevant sample on the assumption that they are innocent, but they cannot estimate the likelihood that they are innocent on the assumption that their DNA or fingerprints match the sample because this requires knowing and being able to estimate the statistical impact of all other factors affecting the likelihood of innocence. However, when fact-finders are told that there is an infinitesimal chance that someone shares the suspect’s DNA, they are likely to interpret this as an estimate of likely guilt. In fact, the probability of guilt reduces substantially when one takes into account the possible number of perpetrators and the impact of incriminatory and especially exculpatory evidence. In other words, scientists can only tell us about the chances of coincidental matches, not whether samples were left innocently or even less whether they establish guilt. It thus always dangerous to rely on scientific evidence alone to establish guilt.	   [141:  Though, notwithstanding Lord Carloway’s faith in “today’s sophisticated world of information and communications technology” (para 7.2.18), the use of CCTV does far less to overcome problems of identification than might be assumed: see eg T Valentine, “Forensic facial identification” in Heaton-Armstrong et al (n 120) 300-301. ]  [142:  Para 7.2.4, emphasis added. ]  [143:  The following discussion of the problems with scientific evidence draws primarily on B. Sangero and  M. Halpert, “Why a conviction should not be based on a single piece of evidence: a proposal for reform” (2007) 48 Jurimetrics 43, but see also J K Koehler, “On conveying the probative value of DNA evidence: frequencies, likelihood ratios, and error rates” (1996) 67 University of Colorado Law Review 859 and “Fingerprint error rates and proficiency tests: what they are and why they matter” (2008) 59 Hastings Law Journal 1077.]  [144:  See also W C Thompson and E L Schumann, “Interpretation of statistical evidence in criminal trials: the prosecutor’s fallacy and the defense attorney’s fallacy” (1987) 11 Law and Human Behavior 167.] 

	Further problems attend even the most impressive scientific evidence. One is that the common assumption that two people cannot share the same fingerprints has never been established with any certainty. Secondly, it is not always appreciated that the accuracy of estimates of the chances of coincidental matches are likely to be substantially affected by the quality of fingerprints or by evidential samples containing incomplete or partial DNA profiles. Thirdly, and most crucially, the probative value of forensic matching is a function of the chances, not only of coincidental matches (what is called diagnosticity), but also of samples being misinterpreted, contaminated, damaged or even mislabelled (reliability). Without knowing what reliability error rates are, reliance on diagnosticity alone – as prosecutors are keen to do - greatly exaggerates the weight of forensic matches. Yet, general estimates of error rates are of little value, whereas error rates in relation to particular testing institutions are rarely available. In any event, no matter how reliable, scientific evidence only reduces rather than obviates the need for protection against unreliable evidence. This is because it is only available in a relatively small number of cases.[footnoteRef:145]   [145:  5-10% according to G Vallas, “A survey of federal and state standards for the admission of expert testimony on the reliability of eyewitnesses” (2011-12) 39 American Journal of Criminal Law 97, 101 regarding biological evidence.] 


3.3.3 Corroboration and Principled Asymmetry: Has “Overprotection” Gone Too far?

Nevertheless, along with greater regulation of confessions and improved testing of identification evidence, the more regular use of scientific evidence has undoubtedly lessened the chances of wrongful convictions. Moreover, as we have seen, the rationale for requiring corroboration rests, not only on a desire to avoid wrongful convictions caused by unreliable evidence, but also on the more general reasons for principled asymmetry in criminal cases, namely the serious consequences of unjust convictions and imbalances in power between state and accused. If there are similar improvements in relation to these factors, it might be argued that there has been sufficient movement since Hume’s time to argue that the injustice caused by corroboration requirement is now disproportionate to any value it might have. After all, the only way to avoid wrongful convictions is not to prosecute or to require, not one, but two, three or even four items of corroboration. No system would go this far in “overprotecting” criminal accused – the question is whether the Scottish criminal justice system now has the right balance. 
	One important development is the abolition of capital punishment. Nevertheless, innocent people can still languish for years, and even die, in jail, or suffer severe financial hardship because of fines. Moreover, while criminal law does not punish so harshly, nor so widely, nor with such disregard for individual culpability as in Hume’s day, recently the number of offences and those involving strict liability have crept up again.[footnoteRef:146] But, even if we accept that the odds are no longer stacked so high against criminal suspects and accused, no one has suggested that power and resource imbalances between state and citizen have sufficiently altered so as to render unnecessary due process “overprotections”. Nor until Cadder was it argued that this overprotection was excessive. The only change is the extended right to legal representation.   [146:  A Ashworth, “Is the criminal law a lost cause?” (2000) 116 LQR 225.] 

However, just as one cannot put numbers to the unjust convictions/acquittals ratio, so is it impossible to say that this change so upsets the appropriate balance between (over)protecting criminal suspects and accused, on the one hand, and ensuring that the state can effectively prosecute criminal suspects, on the other. For one thing, there are simply too many factors affecting the balance, many of which are constantly in a state of flux. For instance, police officers may find new ways to undermine legal protections or conversely judges may treat more seriously technical breaches of the law. Secondly, even if all relevant factors could be constantly monitored, they will play out differently in every case. There will always be suspects particularly prone to falsely confessing or witnesses particularly prone to making mistakes, for example. More broadly, the criminal process does not constitute an integrated whole with each stage (arrest, detention, decision to prosecute, trial) and each forum (police station, prosecutor’s office, Justice of the Peace Court, Sheriff and High court) subject to the same balance of factors. Those who are disposed of without a trial tend to be treated less fairly but punished more leniently than those who are tried, whereas the latter’s treatment may well vary according to the court in question.[footnoteRef:147] [147:  See references in n 45, above.] 

	Finally, and most crucially, one can ask what is the appropriate balance between protecting criminal suspects and ensuring effective prosecution of crime, and how does one measure it? An obvious measure is the avoidance or substantial reduction of wrongful convictions. However, the former is impossible without also making virtually all convictions impossible, whereas the latter runs up against the problem of deciding on an “acceptable” number of possible wrongful convictions, let alone admitting that some may occur. Consequently, some have suggested that the touchstone should be fairness; that the criminal justice system adequately balances the disadvantages faced by suspects with the various legal measures designed to (over)protect them when they are guaranteed fair proceedings and a fair trial.[footnoteRef:148]  [148:  Thomson (n 12) 8 and 11.  ] 

	The problem here is, as case law on the ECHR illustrates, fairness is simply too broad a concept to generate clear-cut answers to issues like the abolition or retention of a corroboration requirement.  While the courts can describe some practices like the non-disclosure of evidence or, as in Cadder, non-access to a lawyer as intrinsically unfair, the absence of any particular rule or practice designed to ensure reliable outcomes is just a factor relevant to considering the system’s safeguards as a whole; very different mixes of safeguards are consistent with Article 6.  The absence of a corroboration requirement cannot be argued to be inconsistent with fair trial, even if in the context of convictions based solely or decisively on hearsay, a lack of “corroborative” evidence has been treated as a very important factor to be weighed in considering the system’s safeguards as a whole in the particular circumstance of the case. [footnoteRef:149] In any event, even if a system would be fair without the requirement, one could still argue that it should exceed minimum Convention standards and those in other jurisdictions which lack the requirement.   [149:  Al-Khawaja v United Kingdom (2012) 54 EHRR 23] 

	There is, however, another avenue for abolitionists to pursue. This starts from the assumption that before Cadder the Scottish criminal justice system by and large provided an appropriate balance between protecting criminal suspects and enabling the effective prosecution of alleged offences. Support could be found in the fact that wrongful convictions were not obviously a regular occurrence and that, aside from denying detainees access to a lawyer, the courts have considered that the system as a whole complies with Article 6.[footnoteRef:150] Consequently, although Lord Carloway[footnoteRef:151]  – unlike the Scottish Government[footnoteRef:152] – expressly disavowed any such motivation, it can be argued that abolition of the corroboration requirement is necessary to restore the balance  which existed prior to  Cadder.  [150:  See HM Advocate v McLean 2010 SCCR 59. ]  [151:  Paras 4.0.6 and 7.04, though acknowledging that “Cadder raised questions ....about the utility of current checks and balances in the criminal justice system which had ... been thought sufficient to guarantee fairness in the trial process.”: para 1.04. ]  [152:  Chalmers and Leverick (n 5) 855, also noting abolition had not been suggested prior to Cadder and was in fact regularly endorsed by various commissions. See also Duff  (n 9) 513; Raitt (n 13) 430. e a] 

The argument that Cadder compensates for the loss of protection afforded by the corroboration requirement draws strength from the undoubted fact that the requirement can only prevent unjust convictions based on only one source of evidence, yet history is littered with examples of convictions based on two sources of unreliable and/or manufactured evidence.[footnoteRef:153] By comparison, the right to a solicitor may have a much wider impact.[footnoteRef:154] This is because the vast majority of convictions are based on guilty pleas, which either follow, or effectively amount to, a confession, whereas studies in other jurisdictions suggests that a worrying number of suspects might have had an arguable defence and some may even have not committed the alleged acts.[footnoteRef:155]  If lawyers advise detainees to remain silent then Cadder could be argued to provide suspects with greater protection than that afforded by the corroboration requirement – at least if the right to silence and other important forms of overprotection are retained.  [153:  See eg Jackson, in Walker  and Starmer (n 33) 192; Gudjonsson (n 34) ch 16; Vallas (n 145): 25% of 175 cases analysed involved two false identifications and a further 18% three or more. ]  [154:  On the general values of access to a solicitor, see F Leverick, “The Right to Legal Assistance During Detention” (2011) 15 EdinLR  352.]  [155:  The most persuasive demonstration of this is Baldwin and McConville (n 45) ch 4, but see also McConville et al (n 26) 169 -170; Bottoms and McClean (n 45) 55-57 and 120 (estimating figure to be about 8%);..] 

But even if worries about their dismantling[footnoteRef:156] prove unfounded (and here the Carloway Review offers early hopes for optimism),[footnoteRef:157] various factors suggest that the enhanced right to a solicitor may not compensate for the loss of the protection afforded by even a weakened corroboration requirement. First, while a solicitor’s presence is an important indicator of whether suspects confess or waive their right to silence more generally,[footnoteRef:158] many if not most suspects forego legal representation.[footnoteRef:159] Secondly, if empirical studies from other jurisdictions are anything to go by, [footnoteRef:160] such assistance will not necessarily ensure that suspects remain silent when it is sensible to do so.[footnoteRef:161] Contrary to their much vaunted image as champion of their clients, defence lawyers - or their employees, who might be inexperienced or recruited from the police - frequently do little or nothing to protect clients from police pressure in interrogation. Even more perturbing, the desire to maintain good relationships with those with whom they daily interact (police, prosecution lawyers, and court officials), the economic advantage of compromising cases before they reach court and the assumption by many defence lawyers that their clients are, if not guilty of the crime charged, then at least of doing something similar causes some lawyers to concentrate their efforts on persuading their clients to cooperate, if not to use subterfuge and deception to ensure guilty pleas.[footnoteRef:162]Admittedly, these studies have not been replicated in Scotland[footnoteRef:163] where lawyer zeal may remain unaffected by personal interest and private views,[footnoteRef:164] but until there is positive evidence of this, it cannot be said that Cadder will have nearly as much impact as expected. Thirdly, even the most zealous lawyer might not realize when clients falsely confess because of misguided personal motivations or psychological problems. Finally, and most importantly, irrespective of the effectiveness of the right to a solicitor, it seems very unlikely that the additional protection to suspects afforded by Cadder compensates for the loss of the corroboration requirement. Not only had suspects previously been entitled to legal representation on arrest, but even if most false confessions occur at the stage of detention and not arrest, criminal accused are much more likely to suffer miscarriage of justice caused by mistaken identification, perjury and police wrongdoing, as well as other less common problems, than false confessions.[footnoteRef:165]  [156:  See at n.2 above. ]  [157:  But cf the Discussion Paper on Similar Fact Evidence and the Moorov Doctrine (Scot Law Com DP No 145, 2010) proposing the relaxation of the exclusion of character evidence]  [158:  See Gudjonsson (n 34) 71, 139, 150, comparing this with the overall low rate of reliance on the right to silence: see at 49, 148.]  [159:   Around 75% according to the Association of Chief Police Officers in Scotland: ACPOS Solicitor Access Data Report (2011) 8, available at http://www.acpos.police.uk/Documents/News%20Releases/SolicitorAccessDataReport.pdf; see also P. Pleasence et al, “The justice lottery? police station advice 25 years on from PACE” [2011] Crim LR 3.]  [160:  See eg McConville  et al (n 26) 165-70; McConville et al (n 139); E Cape, “Advising and assisting defenders before trial “in M McConville and G Wilson, The Handbook of Criminal Justice  (2002). For a good overview of the literature on plea bargaining, see M McConville, “Plea bargaining” in McConville and Wilson, ibid.]  [161:  See Gudjonsson (n 34) 39-40, 136ff– in fact the low impact of solicitor’s presence on exercise of right to silence and propensity to confess may be the reason why some suspects waive their right to legal assistance. ]  [162:  Some even disclose information to the prosecution notwithstanding any duty to do so: J Baldwin, Pre-Trial Justice: A Study of Case Settlement in Magistrates Courts (1985) 18, chs 2 and 3.]  [163:  But see F Stephen and N Garoupa “Why plea bargaining fails to achieve results in so many criminal justice systems: a new framework for assessment” (2008) 15 Maastricht Journal of European and Comparative Law 323, 343-7 and references cited therein.]  [164:  As suggested by S R Moody and J Tombs, Prosecution in the Public Interest (1982) 117.]  [165:  See Findley (n 33); Gudjonsson (n 34). ] 


4. Criminal Justice after Carloway

This perception has led to calls for a further rebalancing of the criminal justice scales, usually through abolition of the majority jury verdict, but also through introducing three panel justice of the peace benches and judicial powers to withdraw issues from juries on the grounds of evidential insufficiency.[footnoteRef:166] Such a response is, however, likely to be of limited value. For one thing, this could prompt a potentially endless cycle of constant readjustments to the equilibrium of the criminal justice scales.[footnoteRef:167] Indeed, the Scottish Government’s apparent volte face[footnoteRef:168] on the continuing justification of the majority verdict has been combined with the suggested abolition of the not proven guilty.[footnoteRef:169] Secondly, it should now be clear that we have no way of identifying when equilibrium has been reached. As variations on the Blackstone ratio show,[footnoteRef:170] adherence to principled asymmetry is a matter of normative commitment not scientific measurement. It is the failure to even pay lip service to this commitment that is perhaps most revealing and certainly most problematic about the Carloway Report and the Scottish Government’s response to it.  [166:  See eg McVicar (n 5); McConnachie (n 12); Crowe (n 13) 184J Chalmers and F Leverick, “Analysis: Majority Jury Verdicts” (2013) 15 EdinLR ??. ]  [167:  Cf Carloway, para. 7.05: “There may be further consequences of abolition that will need to be worked through, as the criminal justice system is progressively reformed.”]  [168:  Cf Consultation Paper, para. 9.26, following Carloway. para  1.0.20. ]  [169:   Scottish Government (n 17).  ]  [170:  See n 37, above.] 

Hopefully, this article will act as a reminder of the value of this commitment and the extent of the problems of unreliable, false and misleading evidence which the corroboration requirement was designed to redress. No doubt, it only ever acted as a sticking plaster for these problems.[footnoteRef:171] It did not directly address their causes and only partially covered the wound by reducing their impact in cases involving only one source of evidence. Moreover, the requirement’s effectiveness was always susceptible to judicial dilution and had the side effect of preventing convictions based on perfectly reliable evidence. Abolition may thus not be an unequivocally retrograde step for the protection of civil liberties in Scotland. Instead, by bringing into focus the full extent to which the criminal justice system fails to deal with problematic evidence and power imbalances, it may create pressure for a more informed and holistic approach to reform, [footnoteRef:172] which involves the sort of total system overhaul that Lord Carloway suggested he was undertaking.[footnoteRef:173]  [171:  Or, even worse, a “comfort blanket”: Crowe, (n 13) 184.]  [172:  As argued for by Crowe, ibid, and some of the interviewees in Nicholson (n 12).  ]  [173:  Carloway, Foreword and para 4.04. ] 

This will require, most obviously, a commitment to take seriously principled asymmetry and the overprotection of suspects, as well as more time than Lord Carloway had for such a mammoth task. There is also a need for a wider focus on all elements of the criminal justice system, including many aspects of evidence law (most notably the treatment of confessions and previous convictions), the inability of accused to choose jury trials, police, prosecution and defence counsel behaviour and duties of disclosure, to name just the most obvious. Finally, there is an urgent need to gain a reliable idea of the actual operation of the criminal justice system. Replicating the sort of research carried out in other jurisdictions may reveal, for instance, that Scottish police officers are more sensitive to problems of false confessions and less focussed on gaining convictions at all costs compared to those elsewhere. Similarly, Scottish defence lawyers may protect their clients’ interests more zealously than other lawyers. Then again they may be just as bad or even worse. However, until research is conducted, the reasons justifying overprotection of criminal suspects and accused suggest that we adopt the precautionary principle and assume that matters are as problematic in Scotland as they are elsewhere. 
Space constraints prevent a full examination of what this might entail. However, confining ourselves to the issues raised in this article, there seems to be three broad routes to addressing the problems for which the corroboration requirement was a partial sticking plaster. Continuing the medical analogy, one can categorise these as involving prevention, cure or damage control, each with its own side effects and/or limits to effectiveness.  
By “damage control”, we refer to strategies which do not prevent problematic evidence arising in the first place nor cure them, but which limit their possible impact. In fact, the two major means of doing so have been explored throughout this article. Thus principled asymmetry reduces the chances of wrongful convictions by placing obstacles in the way of getting a conviction in all cases and explicitly recognises that this simultaneously ensures that this benefits more guilty than innocent persons. Given the crucial role played by mechanisms designed to overprotect suspects and accused in equalising power imbalances and ensuring fair proceedings irrespective of outcome, we see no reason for their abolition or even dilution. Nevertheless, principled asymmetry operates on an even more crudely rule-consequentialist fashion than the other main form of damage control – the corroboration requirement – and hence is even less suited to addressing the problems of unreliable, dishonest and misleading evidence.  
Instead, the requirement could be adapted to reduce its scatter-gun approach by targeting particular offences and/or particularly problematic types of evidence. A number of jurisdictions – far more than Lord Carloway recognised[footnoteRef:174] - limit a corroboration requirement to particular crimes, most commonly perjury[footnoteRef:175] and treason,[footnoteRef:176] but also speeding[footnoteRef:177] and the procuration of females or feigned marriages.[footnoteRef:178] Equally there are specific corroboration requirements in relation to confessions,[footnoteRef:179] accomplice evidence,[footnoteRef:180] and covert non-police informant evidence.[footnoteRef:181] We see no justification for an offence-based approach. None of the offences currently targeted seems to raise unique evidential problems,[footnoteRef:182] or, now that treason no longer carries the death penalty, entail uniquely serious penalties. Instead, their rationales are now outdated.[footnoteRef:183] On the other hand, given that an important reason for the corroboration requirement is the possible serious consequences of wrongful convictions and that, as we shall see, it is easier to educate professional adjudicators than juries on the problems of unreliable evidence, an argument can be made for retention in serious offences, particularly those involving jury trials. This could apply in all cases or only those which involve particularly problematic types of evidence, most obviously identification evidence and confessions,[footnoteRef:184] though possibly also evidence from children, accomplices or informants offered some sort of reward, and perhaps even scientific evidence.[footnoteRef:185] This proposal is, however, unlikely to convince the Scottish Government, not least because, apart from all forms of eye(and ear)witness evidence not used to identify accused (which in fact raise similar problems of unreliability) it virtually reinstates a general corroboration requirement.   [174:  See at para 7.2.28.]  [175:  England and Wales (Perjury Act 1911 section 1); Australia (J Gans and A Palmer Australian Principles of Evidence (2nd edn, 2004) 342; Canada (Criminal Code RSC 1985 section 133). ]  [176:  UK (Treason Act 1795 section 1); US (Constitution art III § 3); Canada (Criminal Code RSC 1985 section 47(3)).]  [177:  England and Wales (Road Traffic Regulations Act 1984 section 89(2)); Ireland (Road Traffic Act 1961 s 105). ]  [178:  Respectively, Ireland (Criminal Law Amendment Act 1885 s 2 (as amended)) Canada, (Criminal Code RSC 1985 section 292(2)). ]  [179:  US (Sangero (n 129) 2803-6); Israel (ibid, 2813-44), South Africa (PJ Schwikkard and S E Van der Merwe, Principles of Evidence (3rd edn, 2010), para 30.3.3).]  [180:  Fifteen states in the USA (S G Thompson, “Beyond   a reasonable doubt?  Reconsidering uncorroborated eyewitness identification testimony” (2007 – 2008) 41 University of California Davis Law Review 1487, 1533)]  [181:  Texas, ibid, 1533 n239. ]  [182:  Proof of speeding used to, but technological advances mean that the only (weak) justification now is the intimidation and inconvenience involved (Roberts and Zuckermann (n 37) 669).]  [183:  See M Jain, “Comment: mitigating the dangers of capital convictions through treason’s two-witness rule” (2001) 91 Journal of Criminal Law and Criminology 775, 778 in relation to treason; Thompson (n 180) 1531 – 32,  Roberts and Zuckermann, ibid, 669 in relation to perjury.]  [184:  See Sangero and Halpert  (nn 34 and 143); McConville (n 86); Sangero (n 129); Thompson , ibid.]  [185:  Sangero and Halpert (n 143). ] 

It might be more amenable to converting the requirement into a curative rather than damage control approach to problematic evidence by following other jurisdictions which provide for judicial warnings to juries about the dangers of convicting without corroboration.[footnoteRef:186] These could apply universally, but are likely to have greater impact if made in relation to specific types of evidence or even whenever judges consider particular witnesses or other types of evidence to be potentially unreliable or misleading. Such warnings can also be discretionary or mandatory. The former make any protection afforded against wrongful convictions dependent on individual judges’ awareness of problems and creates the potential for “technical” appeals when warnings are not given. Conversely, experience in other jurisdictions suggests that mandatory warnings lead to highly complex and technical rules specifying when a warning is mandated and what constitutes corroboration, leading again to “technical” appeals.[footnoteRef:187] But whatever their form, corroboration warnings meet a primary objection to a requirement by allowing convictions where adjudicators have considered but dismissed the possibility of unreliability problems.   [186:  See P Lewis, “A comparative examination of corroboration and caution warning in prosecution of sexual Offences” [2006] Crim LR 889; A L-T Choo, “Confessions and corroboration: a comparative perspective” [1991] Crim LR 867. ]  [187:  See eg P Mirfield, “An alternative future for corroboration warnings” (1991) 107 LQR 450.] 

On the other hand, corroboration warnings are unlikely to be particularly effective without full explanations as to their rationale. Consequently, many jurisdictions have replaced them with a judicial discretion to warn juries about the particular evidential problems which emerge in cases.[footnoteRef:188] While such specific warnings allow for more relevant explanation, like corroboration warnings themselves they come at the end of trials when jurors may have already made up their minds or are in any event struggling to cope with information overload. Furthermore, like jury instructions in general,[footnoteRef:189] they may not be sufficiently comprehensible to be effective.[footnoteRef:190] More fundamentally, warnings only operate in jury trials and depend on judges fully appreciating and adequately communicating relevant evidential problems.  [188:  See Lewis, (n 186) 892-94 regarding England and Wales, and Ireland; C J O’Hagan, “When seeing is not believing: the case for eyewitness testimony” (1993) 81 Georgia Law Journal 741, 753-5 regarding the US. ]  [189:  See eg V G Rose et al, “Evaluating the comprehensibility of jury instructions: a method and an example” (2001) 25 Law and Human Behavior 409]  [190:  Leippe (n 117) 949; Mirfield (n 187) 452; O” Hagan (n 188) 735.] 

A complementary – or indeed independent – cure lies in educating judges[footnoteRef:191] and court litigators on potential problems of unreliable, false and misleading evidence, particularly those which are counter-intuitive. If judges are prepared to undertake such training, this may obviate the need for a corroboration requirement or curative measures in non-jury trials. But even if they can effectively communicate their knowledge to jurors, jury warnings still come too late. Potentially, properly educated lawyers could raise problems of unreliable and misleading evidence in cross-examination (and again in closing addresses). However, cross- examination is not aimed at helping jurors (or indeed professional adjudicators) accurately evaluate testimony but at undermining unfavourable, and strengthening favourable, testimony, and here it is useful to rely on the very common sense intuitions which psychology shows to be unfounded, such as the belief that poor memory on peripheral details denotes unreliability or that witness confidence betokens accuracy. [footnoteRef:192] In any event, research suggests that cross-examiners struggle to counter the positive impact of eyewitness testimony,[footnoteRef:193] and this is likely to apply equally to confessions and scientific evidence, given their general probative impact.  [191:  See W Young and S Kathkuda, “Judicial training” in A Heaton-Armstrong et al (n 120) 425. ]  [192:  Leippe (n 117) 923.]  [193:  Ibid, 924. ] 

Consequently, another increasingly popular solution, [footnoteRef:194] which again can stand alone or alongside others, is to use experts to educate fact-finders on types of problematic evidence.[footnoteRef:195] This approach has shown signs of acceptance in Scotland in relation to matters like the vulnerability of suspects to police pressure to confess[footnoteRef:196] and children to particular interview techniques.[footnoteRef:197] However, the use of an experts to outline general problems of eyewitness identification evidence has recently been rejected as inconsistent with the role of the fact-finder.[footnoteRef:198] While it should now be clear that most jurors’ “experience of life and human affairs”[footnoteRef:199] does not equip them to appreciate the numerous and frequently counter-intuitive problems with witness psychology, nevertheless, a worrying aspect of expert evidence, at least on eyewitness testimony, is that it encourages general scepticism about such testimony without increasing adjudicators’ ability to discern accurate from inaccurate evidence, especially where experts are court appointed rather than defence instructed.[footnoteRef:200] On the other hand, party appointed experts could well lead to the familiar adversarial battle of the experts and consequent confusion by adjudicators.  [194:  Vallas (n 143) regarding most US courts in relation to identification evidence; R D Mackay et al, “The admissibility of expert psychological and psychiatric testimony” in Heaton-Armstrong et al (n 27), regarding the more relaxed approach in Commonwealth countries in relation to confessions.]  [195:   Cf Gudjonsson (n 34) esp ch 24; Leippe (n 117); O” Hagan (n 184) Vallas (n 143) A Heaton-Armstrong, et al, “Problematic testimony” in Heaton-Armstrong et al (n 27), 355; but cf the more limited approach of S I Friedland, “On common sense and the evaluation of witness credibility” (1990) 40 Case Western Reserve Law Review165.]  [196:  Gilmour v HM Advocate  2007 SLT 893. cf I Blandon Gitlin et al (n 126) reporting a study in which experts had a  “significant, although modest, effect on mock-jurors’ verdicts and perceptions of interrogation tactics’]  [197:  AJE v HM Advocate 2002 JC 215. Experts have also testified on whether a witness suffering from a severe personality disorder was a pathological liar (McBrearty v HM Advocate 2004 JC 122) and on whether a complainer suffering from bipolar illness exhibited false memory syndrome HM Advocate v A  2005 SLT 975.]  [198:  Gage v HMA 2011 SCL 645, para [21] – [33].]  [199:  Ibid. ]  [200:  See Cutler and Penrod (n 26), Part IV; Leippe (n 117) 934-47.] 

We thus see that there are problems and limits to all forms of damage control and curative measures in relation to unreliable and misleading evidence. As with all problems, it thus seems far better to prevent them arising in the first place. One such preventative measure could involve seeking ways of making effective a suspect’s right to legal representation and other procedural such as through public awareness campaigns, and training, accrediting and adequately remunerating criminal defence lawyers.[footnoteRef:201] In addition, measures aimed at improving the accuracy of identification procedures and preventing police officers coercing  confessions and guilty pleas could be strengthened. New measures could also be designed to make police officers more “truth” as opposed to outcome driven, educating them about factors which induce false confessions and deterring police irregularities through better monitoring of interrogation. Finally, financial resources could be expended to ensure more reliable forensic evidence.  [201:  On the positive effect of training and accreditation, and negative impact of legal aid fees see eg Cape (n 160) and Stephen  and Garoupa (n 163) 343-5, respectively.] 


Conclusion 

However, even if the Scottish Government is prepared to devote time and resources to such preventative measures, they can only address problems which stem from institutional design and the behaviour of repeat players in the criminal justice system. They leave untouched problems which stem from inherent aspects of human psychology like the limited capacity to accurately perceive, remember and recall information, and to assess the accuracy and honesty of the evidence of testimony and the probative value of scientific evidence. Unless these are addressed through effective curative measures, more wrongful convictions will ensue. Consequently, if the Scottish Government takes seriously the dangers of unjust conviction and maintaining a commitment to principled asymmetry, it needs to ensure that measures are developed to replace and preferably improve on the limited and weakened safeguard of the corroboration requirement. What they cannot do is attempt to put the genie back into the bottle and pretend that abolition will not increase the chances of wrongful convictions. Otherwise, worries about the overall impact of Cadder on the protection of civil liberties in the Scottish criminal justice system are likely to be proved well founded.
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