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Abstract
Custody in its broadest sense means safe-keeping, guarding and containment, the inference being that the individual offender is to be protected. However, in the UK, as elsewhere, custody now has wider political and public protection connotations. In England and Wales, the focus of youth custody is on public protection through punishment and offender management. In Scotland, the focus has traditionally been on offender protection, through addressing the young person’s broader welfare needs, but recent trends and drivers in youth custody rates in Scotland now paint a different picture (Barry, 2010; McAra and McVie, 2010). This article describes the different approach taken in Scotland compared with England and Wales, at least up until recently, regarding the custody and care of children and young people who offend. The article identifies four key drivers to expanding youth custody rates in Scotland: a) the earlier criminalisation of children and young people; b) increasingly stringent requirements imposed on children and young people who offend; c) the increased use of remand; and d) the use of shorter prison sentences with little scope for rehabilitation. The article concludes that these drivers are themselves driven by the politicisation of youth crime in Scotland and the abandonment of traditional Scottish values of minimal intervention and the paramountcy of the child’s best interests.
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Introduction
Scotland has one of the highest rates of imprisonment in the world, and also has more young people in prison compared with similar sized countries in Europe (Johnstone, 2010). The Scottish Prisons Commission (2008) notes that more than 20 per cent of all offenders imprisoned in Scotland had been there before on more than 10 previous occasions. McAra and McVie (2010) also calculate that over half of those young people referred to the Children’s Hearings system because of offending behaviour will end up with a criminal conviction by the age of 22, and are nearly 7 times more likely to be given a custodial sentence compared with those not previously involved in the Children’s Hearings system. This is not the kind of ‘seamless service’ that one would hope for in Scotland.
The upward trend in youth custody rates across the UK recently prompted the Prison Reform Trust to identify the drivers to youth custody and to reduce the overall numbers of children and young people in prison or secure settings. The Trust’s concerns rested on the following premises:

· Imprisoning children is harsh and ineffective;

· Children can suffer mental health problems as a result of being deprived of their liberty and having limited contact with family and friends;

· The incarceration of children is not cost-effective;

· Custody exacerbates rather than reduces youth crime (Prison Reform Trust/ SmartJustice, 2008).

This article draws on a review for the Prison Reform Trust in Scotland (Barry, 2010) and outlines the key influences on the detention of children and young people who offend in Scotland through secure care within the Children’s Hearings system and young offender institutions within the Criminal Justice system.
The Social Work (Scotland) Act (1968) moved Scotland towards a more welfare-oriented approach to juvenile justice, with the introduction of the Children’s Hearings system. This system deals not only with offenders but also – and primarily - with children in need of care and protection because of adult abuse or neglect. It developed out of the Kilbrandon Committee’s deliberations (1964), which reviewed juvenile justice in Scotland at that time and concluded that children’s lack of access to care and protection was heavily implicated in their offending behaviour. The Kilbrandon Committee advocated generic rather than offending-focused social workers as being best placed to adopt a minimal intervention policy, to destigmatize and decriminalize offending by children, and to put the child’s best interests at the heart of all decision making (the paramountcy principle). The welfare of the child should be at the heart of all decisions made by the ‘Children’s Panel’, a tribunal comprising an independent Reporter and lay panel members.
In Scotland, the age of criminal responsibility (at which a person is deemed to know the difference between right and wrong) is currently the same as the minimum age of prosecution in criminal courts. Whilst in England and Wales the age of criminal responsibility (and prosecution) was raised from 8 to 10 years in 1963, it remains at 8 years in Scotland. The reasoning behind this was that the Children’s Hearings system in Scotland gave protection from prosecution to children who offend by retaining them within that welfare-based system, and it is only on the instruction of the Lord Advocate in Scotland that children aged 8 – 12 can be prosecuted in criminal courts. Indeed, no child of that age was prosecuted between 2002 and 2007 (McDiarmid, 2009). However, in response to growing concerns from children’s rights proponents and other legal commentators, who argue that the age of criminal responsibility should be increased to 12 irrespective of the presence of the Children’s Hearings system, the Scottish Government increased the age of prosecution to 12 in its 2010 Criminal Justice and Licensing (Scotland) Act, whilst still retaining the age of criminal responsibility at 8. The latter retention means that children aged 8-12 can still be referred to the Children’s Hearings system on offence grounds, and this continues to cause concern to many commentators on children’s rights and wellbeing, given the possible moves within the Government to ‘tighten’ the remit of the Children’s Hearings system.
In terms of restriction of liberty through custodial measures, there are two routes through which a young person over the age of 8 can be detained in Scotland, if found criminally responsible: one is within ‘secure care’, legislated for within the Children’s Hearings system, for those aged 8 - 15 inclusive, and the other is within ‘young offender institutions’ through the adult Criminal Justice system, for those aged 16 - 20 inclusive. However, the age range 15 - 17 is a muddy area in Scotland in terms of custody, since the Children’s Hearings system can continue to have responsibility for those still on supervision on their 16th birthday and until they reach the age of 18. 
The Children’s Hearings system
A total of 47,178 children were referred to the Reporter in 2008-09, with as many children under as over 10 years old being referred. The vast majority are referred on care and protection grounds (because of a lack of parental care or because they may be at risk of harm) rather than on offence grounds (because of offending behaviour). However, the majority of those aged 11 plus are referred on offence grounds. When compared with recent years, as can be seen in Table 1, the overall numbers referred on both care and protection grounds and on offence grounds seem now to be decreasing. However, despite this decrease in overall numbers referred, the numbers subject to compulsory supervision measures (whether for their own or other people’s protection) increased from 12,644 in 2006-07 to 13,219 children in 2007-08. Of all the children referred in 2008-09, 28 per cent were aged 14 or 15; 29 per cent had allegedly committed an offence; and the vast majority were referred by the police (SCRA, 2009).
Table 1: Number of children* referred to the Reporter
by grounds of referral and year

	Grounds of referral
	2003/04
	2004/05
	2005/06
	2006/07
	2007/08
	2008/09

	Lack of parental care
	16,266
	16,781
	17,801
	19,086
	15,143
	15,320

	Victim of Sched 1 offence
	12,929
	16,270
	17,331
	19,485
	19,212
	18,621

	Alleged offence
	16,470
	17,494
	17,641
	16,490
	14,506
	11,805


* A child may be referred to the reporter more than once per year on the same and/or different grounds, but are only counted once.

Source: SCRA (2009; 2008; 2005)
There have been increasing political concerns about the value of the minimum intervention principle of the Children’s Hearings system, a system which politicians and policy makers argue has few ‘powers’ to deal with offending by children and young people. In recent years, political pressure to modify the system has increased, culminating in the first draft Children’s Hearings Bill published in June 2009. This Bill went out to public consultation but was subsequently withdrawn because of harsh criticism from children’s rights and advocacy organisations about the proposed changes. The draft Bill was seen by its critics as undermining the traditional child-focused and welfare-oriented ethos as well as the minimum intervention principle of the Children’s Hearings system by emphasising its role with ‘troublesome’ rather than ‘troubled’ children. The proposed bill also reduced the influence of the Reporter in matters relating to the child’s welfare, and increases the influence of the courts (which are less able to engage children in meaningful and informal participation compared with the current Children’s Hearings system). Whereas the previous Children’s (Scotland) Act 1995 prioritised the ‘needs’ of children who may be at danger as a result of others, the proposed Bill prioritised the ‘deeds’ of children who may present a danger to others through having allegedly committed an offence, even though the latter category constituted only 25 per cent of all children referred in 2008-09 (SCRA, 2009). Children referred as being at risk because of a Schedule 1 offender (39% of all children referred in 2008-09) and because of a lack of parental control (32% of all children referred in 2008-09) (SCRA, 2009) were given relatively little attention in the Bill compared with alleged child offenders.

Detention within secure care
Our ultimate ambition must be to have no child in Scotland in secure care (Scottish Government, 2009a: 1).
According to the UN Convention on the Rights of the Child (UNCRC), secure care should only be used as a measure of last resort and for the shortest period appropriate, and yet the criteria for secure care are neither stringent nor well defined. The Children’s Panel must ensure that a young person meets the criteria for secure care, as set out in Section 70(10) of the Children (Scotland) Act 1995, which states that a young person can only be admitted to secure care if they a) have absconded or are likely to abscond in non-secure conditions and such absconding would put their physical, mental or moral welfare at risk; or b) if they are likely to injure themselves or others unless kept in secure accommodation. 

Some 250 young people are placed in secure care every year in Scotland, two thirds of them coming through the Children’s Hearings system and one third through the courts (Johnstone, 2010). Under Section 51 of the Criminal Procedures (Scotland) Act, 1995, young people from the ages of 8 -18 can be remanded to secure care when they appear in court rather than a Children’s Hearing
. This usually only occurs when the child is accused of a serious offence. 

Unlike Scotland’s prisons, the secure estate is currently under-used, which is good news for proponents of community-based options for children and young people in trouble, but bad news for the suppliers of such residential establishments, who cater for less than 1 per cent of all children and young people accommodated, but who currently cater for 6 per cent of all young people accommodated in residential units or residential schools. With an average cost per person of £4,500 per week for secure care (SIRCC, 2009), there was a 78 per cent occupancy rate in 2007-08 (Scottish Government, 2008a). The use of secure care is also not consistent across Scotland, with some geographical areas showing dramatic increases in the use of secure care, whilst others have experienced a sharp decline in such use.
As can be seen from Table 2 below, there has also been an increase over the last 8 years in the use of secure accommodation for females and for those aged over 16, according to the Scottish Government (2008a), with stays in secure care of under a month increasing whilst stays of over a year have decreased. In 2008, 69 per cent of all young people residing in secure care were male, but the number of females resident in secure care has increased from nearly a fifth in 2000 to nearly a third in 2008. Ninety-three per cent of all secure care residents were aged 14 plus in 2008, and the number of those aged 16 plus is increasing (Scottish Government, 2008a), possibly reflecting the Government’s recent intention to house 16 and 17 year olds in secure care rather than young offender institutions.
Table 2: Young people in secure accommodation 2000-2008 by sex, age, and length of stay

	

	Secure accommodation

2000

%

2001

%

2002

%

2003

%

2004

%

2005

%

2006

%

2007

%

2008

%

Males

82

73

72

77

74

65

76

74

69

Females

18
27
28
23
26
35
24
26
31
Aged 13 or under

8
15
18
13
9
12
13
12
7
Aged 14

23

19

14

14

20

19

23

18

20

Aged 15

44

36

42

44

40

46

40

40

41

Aged 16+

25

30

27

28

32

23

23

30

32

Less than 1 month

20

26

17

19

25

27

30

26

32

1 – under 2 months

15

9

14

22

18

14

11

20

15

2 – under 3 months

14

13

17

8

7

10

9

11

14

3 – under 6 months

25

23

26

23

30

29

24

25

24

6 – under 12 months

14

16

18

17

11

13

21

13

13

1 year or more

13

13

9

11

10

7

5

4

3




Source: Scottish Government (2008a)

The most common term used in both the Criminal Proceedings (Scotland) Act 1995 and the Children (Scotland) Act 1995 for justifying admittance to secure care is as a ‘place of safety’. In the former – ‘criminal’ – legislation, the young person must have allegedly committed an offence which warrants detention or remand, rather than ‘protection’ per se. In the latter – ‘welfare’ – legislation, a young person warrants detention on the grounds that they may fail to attend a subsequent hearing (i.e., abscond), may fail to comply with community-based requirements, or to safeguard his/her own welfare or that of others. Whereas only 9 per cent of young women were admitted to secure care under criminal law legislation in 2008-09, the equivalent proportion of young men was 49 per cent. In stark contrast, whereas only 11 per cent of young men were admitted to secure care through the Children (Scotland) Act place of safety legislation, 44 per cent of young women were. Whilst secure care placements are indeed a welfare measure compared with prisons or young offender institutions, young men are doubly disadvantaged and penalised by being admitted to secure care through a criminal route, and young women are equally discriminated against by being admitted to secure care through a child protection route.
The number of young people on remand in secure care and prison custody is increasing across Scotland. Whilst the number referred via the Children’s Hearings system to secure care has remained relatively stable since 2003-04, using secure care for young people who are remanded or sentenced by the adult courts (aged 15-16 most commonly, but up to 18 if they were recently looked after in care) has more than doubled between 2005-06 and 2007-08 (SIRCC, 2009), although there is no consistency across the country (Scottish Government, 2008a) and no statistical records kept of index offences which resulted in remand or sentence to secure care. Anecdotal evidence, however, suggests that such remands are for more serious offences involving violence, drugs or car-related crime. Whilst detaining 15 or 16 year olds in secure care is arguably preferable to, albeit more costly than, detaining them in a young offender institution or adult prison, it is nevertheless concerning that such detention is deemed essential when 47 per cent of all remands do not subsequently convert to a custodial sentence.
Since 2003, Scotland has piloted two youth courts in one local authority, and these are still ongoing, despite criticisms from criminologists (see for example, Piacentini and Walters, 2006). Youth courts focus on persistent 16 and 17 year old offenders, as well as some more serious 15 year old offenders. Although the Scottish Government aimed to ‘ease the transition’ from the Children’s Hearings system to the Criminal Justice system, such courts have arguably succeeded in pre-empting that transition, by uptariffing 16 and 17 year olds and accelerating their escalation into the adult courts.
Young adults and criminal justice in Scotland
‘[Prison] is a 19th century strategy that has difficulties tackling 21st century problems’ (Scottish Prisons Commission, 2008, p. 26).

Whilst the Children’s Hearings system functions to manage the young person’s needs for care, protection and support, the Criminal Justice system has an overt aim of punishing criminal behaviour and protecting the public. The latter system places the onus on the offender or alleged offender to take responsibility for his/her actions. As mentioned earlier, although children as young as 8 can be prosecuted in the adult courts in Scotland, the most common age at which young people enter the Criminal Justice system is at the age of 16. However, over the last 10 years or so, the number of under 16s with a charge proved in the adult courts has remained relatively stable. In 2007-08, 0.6 males and 0.01 females per 1,000 population had a charge proved under the age of 16 (in other words between the ages of 8 and 15), although a breakdown by age is not kept (Scottish Government, 2009c).

Beyond the age of 16, young people convicted of an offence are held in young offender institutions, which house young prisoners up to the age of 21, and thence on their 21st birthday, they are moved to an adult prison. There are currently 5 young offender institutions in Scotland, geographically dispersed and often located within an adult prison. Although young people can be housed temporarily in adult prison establishments across Scotland, this practice is deemed contrary to the UNCRC, which recently criticised the UK for a lack of a ‘rights-based approach’ to youth justice (Whyte, 2009: 190).
Along with England and Wales, Scotland has one of the highest imprisonment rates in the world. The prison population in Scotland has risen every year for the last decade, increasing by a fifth from approximately 5,800 in 2000 to 8,000 in 2009. The prison population is expected to reach 8,700 by 2016 (Scottish Prisons Commission, 2008). Scotland also has one of the highest proportions of under 18 year olds in prison compared to other European countries, and yet youth crime in Scotland is not increasing, indeed it is decreasing (Cavadino and Dignan 2006; Scottish Prisons Commission, 2008).
The main reasons for these high imprisonment numbers are: 

· an increase in the number of women imprisoned (a 90% increase in the last 10 years); 

· an increase in accused for whom bail is deemed inappropriate (a 70% increase in the last 10 years); 

· an increase in ex-prisoners being recalled for breaching licence conditions (nearing a 1,000% increase in the last 10 years);

· an increase in short-term prison sentences; and 

· an increase in young people being subject to out of court summary justice, which if breached can result in imprisonment (Morgan, 2009: 61; Scottish Prisons Commission, 2008: 12-13).
Imprisonment has also been known to be used by sheriffs who consider prison to be an alternative ‘welfare’ option (for vulnerable offenders  who are otherwise homeless or suffering from a drug or alcohol addiction, for example), or as ‘respite’ for communities from repeat victimisation (Barry and McIvor, 2009; Doob and Sprott, 2009; Scottish Prisons Commission, 2008). 
In 2007-08, 12.5 per cent of all convictions in the adult courts resulted in custodial sentences, with the average daily prison population being 7,376, the highest ever recorded (Scottish Government, 2008b). Eighteen per cent of all prisoners were under 21 and this figure has remained fairly stable over the last decade. Many of the direct sentenced receptions to prison resulted from an increase in prison sentences for young offenders found guilty of relatively low-tariff offences, such as handling offensive weapons, common assault and breach of the peace (Scottish Government, 2009b). Whilst ten years ago, 18 per cent of young prisoners had convictions for non-sexual crimes of violence, this had risen to 30% by 2007-08, even though the overall youth offender prison population had decreased by some 25 per cent during that period.
The average sentence length for young prisoners ranged from 97 days (for, e.g., theft of a motor vehicle) to 686 days (for, e.g., serious assault or attempted murder). Young offenders charged with fine default were imprisoned at a 42 per cent reduced rate compared with 2006-07 (Scottish Government, 2008b), probably due to the increased use of Supervised Attendance Orders, which support young people to repay fines with community-based supervision.

The Scottish Prisons Commission (2008) notes that rates of remand have exceeded rates of sentences to imprisonment in recent years, and in order to reduce the burgeoning prison population in Scotland it recommends a reduction in the use of remand and a concurrent increase in the use of bail. Table 3 gives a breakdown by year of the average daily remand population in Scotland.

Table 3: Average daily remand population 2000-01 to 2007-08 

	
	00/01
	01/02
	02/03
	03/04
	04/05
	05/06
	06/07
	07/08

	All ages
	881
	1,019
	1,247
	1,246
	1,216
	1,242
	1,567
	1,560

	Young Offenders
	220
	256
	272
	251
	260
	284
	361
	355


Source: Scottish Government (2008c)

In 2000-01, the average daily young offender remand population (those aged 20 and under) was 220, but this rose to 361 in 2006-07 before dropping marginally to 355 in 2007/08. In 2007-08, young offenders comprised 23 per cent of the overall remand population, with 15 per cent of these young offenders being female and 16 per cent of all charges proved having a ‘bail aggravator’ (namely that the offence was committed whilst on bail, with the most common charges committed on bail being crimes of dishonesty). As well as an increase in the youth remand population, the number of young offenders recalled to prison following a breach of licence conditions has risen eight-fold since 2000 (Scottish Government, 2008c), testimony in part to the increasingly stringent conditions placed on community disposals such as probation and Community Service (see below).
The new crisis of containment
‘High prison populations do not reduce crime; they are more likely to create pressures that drive reoffending’ (Scottish Prisons Commission, 2008, p.2).

The number of children and young people referred to the Children’s Hearings system on offence grounds is decreasing, and yet the number subject to compulsory supervision measures is increasing. The use of secure care for children and young people remanded or sentenced by the courts has more than doubled between 2005-06 and 2007-08, and these figures are exacerbated by young people being breached for failing to comply with earlier compulsory supervision measures. Children and young people who are looked after and accommodated are also more likely to escalate through the Children’s Hearings system on offence grounds because of police involvement in disturbances within residential care settings. 
The overall prison population in Scotland is increasing year on year, with 76 per cent of all custodial sentences being for less than 6 months, leaving little scope for meaningful intervention. Whilst the youth custody population has decreased in recent years, there has been a rise in youth custody rates for violent crimes and for remands, the latter of which, as mentioned earlier, do not convert to a custodial sentence in 47 per cent of cases.  As with the Children’s Hearings system, the number of young people subject to community-based disposals within the Criminal Justice system has increased and if these are breached, such young people are more likely to escalate towards custodial sentences.
There are four key themes emerging from these statistics which directly or indirectly impinge on the rates and trends in youth custody in Scotland. These themes are:

· earlier criminalisation of children and young people;

· the increasingly stringent requirements imposed on children and young people who allegedly offend;

· the increased use of remand for young people who allegedly offend;

· the increased use of shorter prison sentences with little scope for rehabilitation.
Earlier criminalisation
Morgan (2009) argues that interventions with young offenders are happening earlier in their lives, in anticipation of potential offending rather than as a response to actual offending. McAra and McVie (2010) also suggest that the early identification of children at risk of offending ‘runs the risk of labelling and stigmatizing’ (ibid: 179), and that ‘diversionary strategies facilitate the desistance process’ (ibid: 180). Young people who were charged with an offence by the police in previous years are 7 times more likely to be charged again at the age of 15, and those referred to the reporter in previous years are 3 times more likely to be referred again at the age of 15, compared with young people with no previous involvement with either agency (ibid, 2010).  These authors also suggest that young people can often be discriminated against because of their backgrounds, class or previous histories, become a ‘permanent suspect population’ (McAra and McVie, 2005: 27), and that such adversarial contact with the police is a ‘strong predictor of later serious offending’ (ibid: 27). Equally, young people are now increasingly subject to ‘direct measures’ in Scotland, which are summary rather than criminal measures but which, if breached, can result in a criminal court appearance.  This increases the likelihood of netwidening and uptariffing of young people and thus makes eventual custody all the more likely.

In addition, because looked after and accommodated young people may be at risk of accruing more offending incidents than if they were living in a family home environment, young people in statutory residential care may arguably be more readily defined as ‘persistent’ offenders and treated accordingly. The Scottish Government defines a persistent offender as someone aged between 8 and 16 years who is referred to the children’s reporter on offence grounds on five or more occasions within the previous six months. This definition was criticised as being too loose by the majority of ‘persistent’ young offenders in a recent study of young people held in secure care (Cruickshank and Barry, 2008). These young people considered it ‘easy’ for looked after and accommodated young people in particular to accrue five ‘official’ episodes of offending in a six month period, not least when they live within the confines of a statutory home. Because persistent offenders, by definition, tend to be older, it is often suggested that the Children’s Hearings system cannot cope with them which may result in an overuse of secure care for these most troubled and troublesome young people.

In addition, unruly certificates (where a young person can be detained in police cells, secure units or adult prisons for up to 66 days pending a legal decision on their case) can be issued to young people, especially young people living in statutory care, for minor incidents of anti-social behaviour as much as for offending behaviour, and can result in them subsequently being labelled as ‘persistent offenders’. Whilst unruly certificates are now being phased out in Scotland, they remain a source of concern to children’s rights proponents (Cruickshank and Barry, 2008). 

Earlier criminalisation measures targeted at children and young people in Scotland now include intensive supervision, electronic tagging and Antisocial Behaviour Orders, the latter of which, although a civil matter, has criminal repercussions if ‘breached’. Compulsory supervision within the Children’s Hearings system, like many community-based disposals in the Criminal Justice system, is not of itself a cause for concern in terms of criminalising young people, but breaching such requirements can escalate a young person through the Children’s Hearings system, potentially into secure care and thereafter into the Criminal Justice system and potentially into prison.    
Increasingly stringent requirements
There are a greater number of alleged young offenders subject to ever more stringent requirements as a condition of community-based interventions in both the Children’s Hearings and Criminal Justice systems. A recent evaluation (Scottish Government, 2007) found that non-compliance was common in relation to the conditions of Intensive Support and Monitoring Services within the Children’s Hearings system, and notably the electronic tagging condition of such orders. Many of the stakeholders consulted were frustrated that young people could not be held to account for such ‘breaches’ other than through detention in secure care. Anti-social behaviour orders, initiated by New Labour in Scotland following their rise to power in 2007, are increasingly targeting a younger age group in Scotland and breach of such civil orders is now a criminal offence for 12-15 year olds as it is for over 16 year olds. Within the Criminal Justice system, young people on community-based orders such as probation or community service are often subject to increasingly stringent conditions, with the likelihood of a custodial sentence if they breach those conditions. The number of prisoners recalled from licence or supervision because of non-compliance with the conditions of their orders has also increased dramatically from 100 in 1999-00 to almost 600 in 2008-09 (Scottish Government, 2009c).
Whilst figures are not  readily available within the Scottish Government to gauge the proportion of young people who are in secure care because of non-compliance with earlier types of supervision or who are in prison as a result of breaching a community-based disposal, recent commentators (e.g., Morgan, 2009; McAra and McVie, 2007; Barry, 2009; 2010) have expressed concerns about the uptariffing of young people within both the Children’s Hearings and Criminal Justice systems as a result of their failure to comply with conditions imposed on community-based orders, rather than as a result of the seriousness of their offending behaviour per se.
Increased use of remand
In 2008-09, a total of 334 young people under the age of 21 were held in custody on remand, whether in secure units, remand centres or adult prisons (Scottish Government, 2008b). Of these young people, approximately two thirds were untried, whilst the remainder were convicted and awaiting sentence. Although the numbers of young people admitted to secure care on offence grounds has decreased in recent years, it would seem that sheriffs (or perhaps social workers writing background reports for sheriffs where remand is anticipated) are taking up this slack in occupancy rates by referring remanded young people to secure units.  Secure units rather than adult prisons are, undoubtedly, the best place for young people who are remanded pending a court case, but not if that remand decision was at the expense of the young person being bailed. SIRCC (2009) suggests that remanding and sentencing by the courts to secure care is a key driver in the over-use of the secure estate and that “there has been an upwards trend in the use of secure care in response to decisions by the court” (ibid, p16).
Remanding a young person is disruptive of existing community supports; it encourages association with often older prisoners who may have an adverse influence on a young person’s subsequent behaviour (The Scottish Prisons Commission, 2008); it can interrupt ongoing and effective interventions within the community; and it disrupts current employment, accommodation and family commitments. Given that nearly half of all remanded individuals do not receive a subsequent custodial sentence suggests that remand is not being used as it should, namely to detain someone who is likely to subsequently receive a custodial sentence once convicted.
Increased use of shorter prison sentences 

Whilst the numbers of longer-term prisoners are decreasing, short-term prisoners have recently had a dramatic impact on the increased prison population. Short-term prison sentences do not allow for effective interventions and are often counterproductive through removing people from existing housing, employment, social networks and health care. The cost of housing a single prisoner per year ranges from £30,000 - £40,000, and yet the majority are only there for a relatively short period and cannot access within prison the kind of care and attention they may need. In other words, the cost per prisoner is for containment more than for rehabilitation purposes. And yet, most prisoners are damaged or traumatised because of addictions, mental health problems and former abuse, although currently statistics are unavailable as to the prevalence of such problems amongst young offenders in adult prisons. 

It would seem that across Scotland, numbers of young people in prison have increased, and that young people sentenced to imprisonment tend to receive shorter prison sentences. Shorter periods in prison are, by definition, preferable to longer periods, but shorter periods in prison mean less scope to undertake treatment or rehabilitation programmes prior to release. Imprisonment also means that young people’s community and family ties are broken. The Scottish Prisons Commission (2008) recommends the use of prison only in instances where no other form of community-based punishment is justifiable and that sheriffs should impose a community sentence for those who are being considered for a prison sentence of 6 months or less.
Converging systems and the politicisation of youth crime
These four drivers to increased rates of youth custody in Scotland - earlier criminalisation, increasingly stringent requirements, more remands, and shorter prison sentences – are themselves driven by the creeping politicisation of youth crime in Scotland in recent years and the abandonment of the traditional Kilbrandon values of minimal intervention and the paramountcy of the child’s best interests. These drivers are also a byproduct of an increasing convergence in policy and practice between the Scottish and the English criminal justice systems and indeed between the Children’s Hearings and the Criminal Justice systems in Scotland. The principles of Kilbrandon have been increasingly eroded by a more interventionist, punitive and criminalizing approach to youth crime, along the lines of that developing in the adult system in Scotland. As a result, and particularly since the early 1990s, the Children’s Hearings system has been under intense scrutiny from politicians keen ‘to be seen to be doing something’ about youth crime in Scotland, and there has been a blurring of boundaries between the Children’s Hearings system and the Criminal Justice system in terms of the care and control of young people in trouble. Nellis et al (2010) also highlight concerns that the anti-social behaviour agenda in particular ‘decontextualised problem behaviours from their roots in poverty, disregarded social justice, and underestimated the scale and adequacy of welfare-based initiatives that were already available via the Children’s Hearings System’ (ibid: 72).
In England and Wales, The Youth Crime Action Plan (HM Government, 2008) combines a somewhat unhealthy and incongruent mix of seemingly proactive welfare measures with overt reactive and punitive measures. On the one hand, it offers ‘support for those who make an effort to try to turn their lives around’ (p.5, emphasis added), expanded youth work provision, and resettlement opportunities for young ex-prisoners, but on the other hand, it talks of ‘tough penalties’ for those young people who are ‘going astray’ or who ‘blight’ their communities’ (p.4), of challenging parents ‘to meet their responsibilities’ (p.4), of young offenders being seen to repay their communities, and ‘making young offenders feel the consequences of their actions’ (p.7). The Action Plan adopts a ‘triple track approach’ with three key objectives: enforcement and punishment; non-negotiable support and challenge; and

better and earlier intervention. However, the emphasis is very much on managing individual offenders rather than on addressing wider socio-economic constraints. It epitomizes the deficit model of youth offending, where the carrot of ‘support’ is secondary to the stick of ‘punishment’, and where support is ‘non-negotiable’ - an oxymoron par excellence.
In Scotland, the tone is thankfully more temperate, helped in part by the change of government in 2007 in Scotland from New Labour to Scottish Nationalist Party (SNP) (Nellis et al, 2010). The equivalent policy document produced by the SNP, Preventing Offending by Young People: A Framework for Action (Scottish Government, 2008c) accepts that the ‘deeds’ of young offenders can only be addressed in parallel with their needs, drawing not only on youth justice policy and practice, but also on educational, leisure and broader children’s services. But the emphasis remains on building the capacity of young people, their families and communities ‘to secure the best outcomes for themselves’ (para 3.6, emphasis added). With persistent young offenders, the Scottish Government wants to ‘challenge and change that behaviour and provide the support that will enable these young people to turn their lives around’ (para 3.18, emphasis added), stressing the responsibilisation model of tackling youth crime, rather than making available to young people the structural opportunities and community-generated supports that might help them to desist from crime. Whyte (2009) argues that such responsibilisation ignores the fact that young offenders often experience ‘acute levels of socioeconomic disadvantage and disruption’ (ibid: 187) and that there is a need for corporate responsibility as well as personal responsibility from offenders themselves. In particular, the judiciary need to take more responsibility in acknowledging the fact that whilst youth crime has decreased, there has been an inexorable rise in the criminalisation of young people.
McAra and McVie (2010) suggest that the above action plan to tackle youth offending in Scotland shows ‘an uneasy mixture of welfarist, actuarialist and retributive impulsions’ (ibid: 182), with an emphasis on responsibilisation and earlier intervention in the lives of would-be child offenders, which can only serve to propel ‘the usual suspects… into a repeat cycle of referral’ to the Children’s Hearings system and thereafter the Criminal Justice system (ibid: 197). In a similar vein, albeit more optimistic about the future, Burman and Johnstone (2010) argue that the Children’s Hearings system ‘is increasingly taking on characteristics of the adult criminal justice system’ (ibid: 86), but that it is protected from ‘the encroachment of the more punitive practices found south of the border’ (ibid: 87). Piacentini and Walters (2006) also argue that the pilot youth courts in Scotland are more punitive and bypass the procedures for retaining 16 and 17 year olds in the Children’s Hearings system, with responsibilisation as a key rationale.
There have been increasing concerns amongst criminologists (McAra and McVie, 2010, 2007; Cavadino and Dignan, 2006), that the increased politicisation of youth crime in Scotland has resulted in the ‘child’ being replaced by the ‘offender’ and there is also evidence of a greater individualisation of risk which all but ignores structural constraints (McAra and McVie, 2010). As with the youth justice system in England and Wales where, as Goldson (2005, p.84) points out: ‘the priority role of staff is to maintain discipline, order and institutional security… the care principle is always relegated to a secondary status’, Scotland now places punishment and discipline as the cornerstone of its youth justice policy and practice, suggesting a greater emphasis on individualization of risk (Gray, 2005) and responsibilisation not only of young people but also of their families: what could be described as a criminal remoulding of the concept of ‘care in the community’. However, there is usually an element, however tokenistic, of welfare within the system, in the form of education, training and employment opportunities, but Kemshall (2002) has suggested that the individualization of the social context of youth crime makes young offenders responsible for negotiating and seizing such opportunities themselves.

Conclusions
It would seem, in conclusion, that the best interests of children and young people in the youth and criminal justice systems in Scotland are being increasingly eroded by the individualisation of risk, earlier intervention, a focus on ‘deeds’ at the expense of ‘needs’, responsibilisation, and a growing penal populism. The end result will inevitably be a rise in the number of children and young people in custody in Scotland. 

As well as an overall increase in the number of young people in custody post-conviction, there has also been a doubling of the use of secure care for remanding under 18 year olds and an increase in the use of prisons for remanding under 21 year olds. Equally concerning is the steady rise in the overall prison population in Scotland in recent years irrespective of whether there has been an increase, decrease or stability in the crime rate (Scottish Prisons Commission, 2008). There is thus no apparent or direct association between rates of crime and rates of imprisonment. When crimes increased in the early 1990s, so did the prison population, but when crimes decrease or remain stable, the prison population continues to rise. Imprisonment is thus not so much a reflection of the crime problem in Scotland (Scottish Prisons Commission, 2008), but has more to do with the politicisation of crime and the criminalisation of, in particular, young people who allegedly offend.
Scotland is one of the few countries with an above-average number of young people in custody, even though the Children’s Hearings system notionally ‘protects’ young people until the age of 16. The rhetoric is that the child’s best interests are still at the forefront of youth justice in Scotland, and yet there is increasing frustration on the part of some policy makers and indeed some police officers that the Children’s Hearings system is not the best method of de-escalating the problem of youth crime, since the Children’s Hearings system has traditionally focused on needs rather than behaviour and may therefore be perceived as being rhetorically ‘soft on crime’. Lockyer et al (2007) counter the increasing punitiveness in Scotland by suggesting that young offenders are neither ‘passive innocents’ or ‘demonic reprobates’ (ibid: 300), but young citizens in trouble. The reality of their lives needs to be better integrated into policy and practice, and the rhetoric modified significantly, if not abandoned altogether.
There has also been a blurring of boundaries between the approaches adopted in Scotland compared with England and Wales. Several commentators argue that there is an increasing convergence between Scotland and England and Wales over the focus of government policy on youth justice, namely to identify early risk factors, to individualise and criminalise offending behaviour and to justify a punitive approach based on a narrow interpretation of ‘what works’. 
The four drivers identified earlier which are fuelling the problem of accelerating young people’s journey into custodial settings in Scotland need to be addressed if young people are to be given a chance for rehabilitation and reintegration within their own communities. A greater emphasis on the principles of both Kilbrandon and the UNCRC would go some way towards laying out a clear and consistent policy framework for youth and criminal justice in Scotland, one that puts the best interests of the child at its centre. Concerted effort on the part, not only of deliverers of youth and criminal justice services in Scotland, but also of policy makers and the judiciary, is needed to ensure that children and young people are ‘at liberty’ to defend and develop their life chances.
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