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The Antaeus Column*: 

The Google Book Settlement and academic libraries
Abstract

	Purpose of this paper


	To illustrate issues surrounding the Google Book Settlement in 2009, and its relevance to libraries by general discussion and examples from library practice.

	Design/methodology/approach
	A set of projections and speculations that are both conceptual and practical in nature, based on early reactions and comments about this development. 

	Findings
	That there are many philosophical and moral objections to the consequences of the Google Book settlement, and that the practical effects for academic libraries could be both positive and/or negative. The practical examples of such outcomes are designed to help clarify the implications for library and information practitioners and generate further debate. 

	Research limitations/

 Implications
	The fact that the Book Settlement is a legal arrangement between parties in a civil court makes in depth research analysis of a public nature very difficult - which is in itself one of the main themes of the paper.

	Practical implications
	The teasing out of the real-life consequences of the settlement are intended be helpful to the library practitioner.

	What is original/of value in the paper?
	This paper tries to offer an early insight into an important new development in information retrieval history from the point of view of academic librarians, in contrast to much contemporary comment, which has come from authors and rights holders. 



Paper type: Viewpoint
Keywords: Google; Digital Libraries; University libraries; Worldwide web; Internet.
* The title of the ‘Antaeus’ column derives from the name of the mythical giant, Antaeus or Antaios. The son of Gaia (whose name means ‘land’ or ‘earth’), Antaeus was undefeatable in combat so long as he remained in contact with the earth. Once grounded by contact with the soil, he vanquished all opponents. However, in order to disempower Antaeus, Heracles simply lifted him from the earth, overcoming him totally. Thus, many times through the centuries, Antaeus has been used as a symbolic figure showing how any human aspiration must remain grounded in order to succeed. LIS research must therefore retain its contact with the ‘ground’ of everyday practice in order to fulfil its potential as a sophisticated research discipline – it must remain empowered by its relevance to practitioners. 

Introduction 

Most librarians will be aware that Google has recently negotiated a provisional settlement of the class action lawsuit launched by US rights holders who had objected to the mass digitisation of print books by the search engine company1. 
This digitisation programme has been ongoing for the last four years and had been remarkable in a number of ways, not least for the manner in which the American company managed to digitise some seven million monographs, often from the greatest, historic library collections, without paying any attention whatsoever to securing permissions from the rights holders.
So it was only a matter of time until rights holders contacted their lawyers. The Authors Guild, Inc. and the Association of American Publishers have now had their day in court tussling with Google Inc. – in the United States District Court for the Southern District of New York, to be precise – and the parties to the dispute have created a website dedicated to publicising the terms of their settlement.2 
Of course, as anyone with a passing knowledge of intellectual property disputes will be aware, the outrage of rights holders rarely exceeds their interest in getting hold of some of the revenue generated by the original infringement. To this end therefore, Google will pay out $125 million to settle this lawsuit, and will also create a Book Rights Registry to remunerate authors and publishers for material accessed online in the future. There is still some chance that this agreement will unravel. But it is much more likely to be a secure arrangement that will change the face of global information provision for generations to come. 
Making sense of Google Books
The big question is, how will it change things? 
The complexity of Google’s legal settlement makes it hard to tease out its full meaning, prompting expert scholars such as Robert Darnton to comment that ‘reading the settlement and letting its terms sink in (is) no easy task, as it runs to 134 pages and 15 appendices of legalese’3. In particular, we should note that it is a US legal agreement, and until it is negotiated locally in other jurisdictions, nothing will change outside of the USA. However, in spite of its complexity, the facts of the settlement are starting to permeate the awareness of everyday library users, in ways that deserve comment and analysis. Some of the interpretations that are being made of what Google has to offer are in fact quite bizarre.
To illustrate this, let me recount my recent experience of hearing a presentation from an eminent university professor, in which he said that an in print textbook of his was now available in its entirety for free on Google Books. Allegedly, this meant that his university would soon no longer need to rely on its own library to buy a copy of this book - it was all up on Google for free. This showed how in the near future all monographs would be available in the same way, without charge, making the role of the academic library redundant.
Somewhat taken aback I checked the item in question as soon as I could and discovered that, as with the majority of items on Google Books, all that was available was an extract from the monograph in question with a confusing help message which popped up at the end of the extract saying ‘You have either reached a page that is unavailable for viewing or reached your viewing limit for this book’. So there was clearly a misunderstanding in the good professor’s great mind: all of his book was not available for free on Google Books. And if an eminent professor can make such a mistake, what chance do the rest of us have?
Digital availability versus digital searchability

To try and shed some light on these matters, it seems safe to say that, although Google has digitised seven million books in recent years, just because these books are digitised in full and all their text is searchable electronically, this does not mean that each text will be available to be read, in full, for free. Clearly even some highly intelligent people will conflate the two concepts – there is a lot of searchable but ‘dark’ material on Google Books, and the fact that you can retrieve text that you cannot view is confusing.
Given that Google Books is not a library with a coherent, publicly available collection management statement, it is hard to characterise the nature of its collections accurately. But let us say that, at present, mainly readable extracts are available for free, while only a minority of texts are available to be read in their entirety in this way. 
The items readable in full text will tend to consist of out of print material - for example, out of print/out of copyright works, the sort of monographs that have long been available via Project Gutenberg4 and the like. However, significant amounts of in copyright/out of print material are also available, and it is this area of provision that is likely to be the most ground-breaking part of the Google digitisation project. It is probable that more of this in copyright/out of print material will become available, in its entirety as readable full text, in the near future.
Future licences

Google’s intention is to enable universities to buy access to its services – in particular, this presently dark but searchable out of print/in copyright full-text material, most of which will be hopefully made available to be read in full on Google under special commercial licence arrangements. The resultant revenue stream will be shared with rights holders with the lion’s share for the author. If this experiment works then, who knows, more in copyright/in print material may become available as well (at a price!).
However, there is no indication as yet about what the price of such licences will be, and there has to be real doubt about the financial feasibility of yet another call being made on limited Higher Education resources to fund access to what are by definition low interest materials. After all, if these out of print/in copyright items were of sufficient interest to generate significant sales, then they wouldn’t be unavailable for purchase in the first place. They would be in print, in copyright works, and commercial publishers would be suing the pants off Google for daring to intrude on their mainstream commercial activities (in proof of which, try finding your most popular in print short loan books on Google books – you will find no more than a bibliographic reference and a book jacket picture) . 

So my eminent professor’s financially illiterate fantasy about Google replacing libraries at no cost at all is as yet unrealised. But the lesson of this is that libraries have an enormous user education task ahead of them if they are to make sense of the Google Book settlement for academics and students and if they are to show what genuine potential these future licences have to offer the scholarly community. And the first step in this process is to make some sort of sense of the settlement for ourselves – no easy challenge.
This user education task will be particularly important if libraries are to avoid the loss of resources currently made available to them for the purchase of in print, in copyright books, or even the Google Book licence. If the fallacious belief takes hold that Google provides significant amounts of such material without charge, this will fatally undermine the support of academic staff for the principle of adequately funding library purchases of any sort (Joint, 2008).
Impacts on the academic library – a new enclosure?
Having dealt with the wilder misunderstandings of the Google book digitisation project, academic librarians can turn their minds to two different but intertwined policy positions on the Google Book settlement. 
On the one hand there is the high minded, deeply scholarly approach, which Darnton sums up so eloquently:
‘…the settlement will give Google control over the digitizing of virtually all books covered by copyright in the United States…Google alone has the wealth to digitize on a massive scale. And having settled with the authors and publishers, it can exploit its financial power from within a protective legal barrier … What will happen if Google favors profitability over access? Nothing, if I read the terms of the settlement correctly.’3
This argument, echoed by other influential commentators such as Brewster Kahle5, is a familiar but powerful one, which sees the print library as a type of long-standing information commons, where knowledge has been purchased on a one off basis, at a fair market rate, and then made available at no cost for infinite, recurrent exploitation by those who seek knowledge and enlightenment regardless of wealth. What Google threatens to do is to enclose this commons in a new privatisation of knowledge, charging repeatedly for recurrent access to what was once the common property of all. 

Digital knowledge will thus become the property only of those who can buy access to it. Librarians should therefore stand firm and protest vehemently about this new process of enclosure, which dispossesses both the citizen and the librarian of what was once their collective right: the ability to share access to all significant knowledge, the common heritage of our civilisation. 

Or, commerce at the service of knowledge?
That is the noble and high-minded approach. However, there is also the pragmatic approach of librarian self-interest which sees a number of quite useful aspects to the Google settlement. 
One of the long established problems with e-book provision is that there isn’t enough of it. Whereas academic e-journal provision has become so pervasive as to render the print-only journal a genuine rarity, academic e-book provision has never been so highly developed. Librarians spend quite a bit of their time moaning about this problem.
It is quite tricky therefore for academic librarians to stop this moaning and man the barricades in opposition to Google’s vision of the e-book - an innovative development that might just increase commercial e-book provision to the level of the e-journal. It just doesn’t seem consistent.
Particularly attractive is the thought that some of the costs of expanding e-book provision could be met by Google’s advertising-based business model, rather than by library budgets. The costs of e-journal provision have never been mitigated in this way. Thus, there may be at least the possibility that a degree of cross-subsidy could occur from web adverts, in the same way that some high quality British public service broadcasting on terrestrial channels has been supported in part by commercial advertising.
Print collections as a social service

It does of course remain possible that Darnton’s bleak predictions of an electronic privatisation of the public domain world of knowledge could take place as a result of Google’s plans. However, if librarians are to pursue the line of naked self-interest to its logical conclusion, this would not necessarily be a terminally bad outcome for print library collections and those who manage them. Perhaps the contrary, in fact.
If the only free and equitable access to the world of knowledge lay via print libraries, because the digitised equivalents had been tied up in outrageously over-priced licensing arrangements by Google, then the invaluable social role of print collections would be absolutely beyond dispute. 

Admittedly print libraries could be reduced to the equivalent role of US Medicare providers in a free market medical system, where only the rich can afford health insurance premiums. However, the moral argument for funding such library provision would be beyond dispute, making it vital to safeguard ‘egalitarian’ print collections from eclipse by unaffordable digital services. It is nevertheless a bleak prospect, and we should hope that Darnton’s worst prognistications about this nightmare vision of digital exclusion do not come to pass.
What’s yours is mine, what’s mine’s my own
This notion of an unacceptable exclusive, private arrangement to enclose the information commons could have important negative consequences at a practical level for libraries as well. 

The parties to the agreement could, for example, be negotiating a completely exclusive settlement, one that reduces or even removes the rights of libraries to digitise orphan works held in library collections that were already exclusively digitised by Google. 
If rights holders’ representatives such as the Authors Guild, the Association of American Publishers and their British equivalents agreed that the digital version of those orphan works as held in Google Books was the only digital version that was licensed for access over the internet, how would librarians be affected by such a settlement? The consequence could be that librarians might lose the right to digitise their print collections, and might even have to take down pre-existing open access internet libraries created from orphan hardcopy stock. Google would have moved in and taken over this territory, rather like the first settlers who ‘discovered’ the New World and informed the native Americans that they no longer owned what they thought was historically theirs.

It may be the case that such an arrangement is illegal – but then, so was the digitisation of millions of out of print/in copyright works without permission (and Google did that). 

It may be the case that Google and their co-negotiators will choose not to create such an agreement. Or, if they do create such an exclusive agreement, Google may choose not to enforce their rights to the detriment of libraries that wish to digitise such orphan works in their own collections. 
But, as a librarian, should I be content that an American private company chooses not to have, or chooses not to exercise that legal right? No. I do not wish them to ‘have’ that legal right at all. Google’s motto is allegedly ‘Do no harm’, not ‘Actually I can do you quite a bit of harm, but I’ll choose not to on this particular occasion.’ 

So the high-minded Darnton argument is not simply a bit of abstract philosophising that librarians can dismiss while exploiting the immediate practical benefits of the putative Google Books licences. The practical effects could be bad as well as good, and only time will tell where the balance between the two will lie.
Metadata
One of the other oddities about the Google Book settlement is the fact that the issue of metadata quality is not more of a high profile concern for some of the early commentators on the deal. This is strange in that Google Books does claim that ‘Our ultimate goal is to work with publishers and libraries to create a comprehensive, searchable, virtual card catalog of all books in all languages that helps users discover new books and publishers discover new readers.’6
The key to producing a good catalogue is good metadata, and while the retrieval capacities of Google Books are remarkable, for the most part the searcher is dealing with title and author keywords and full text keyword retrieval. Subject searching is inevitably limited by this – books which have titles that do not reveal their subject coverage (e.g. a work such as ‘The Empty Space’ by Peter Brook, which is in fact about the philosophy of the theatre) cannot be readily discovered.
This renews our awareness of the value of library opac metadata, and makes us think about its relationship with Google Books. There are two issues here to consider – one is the possibility of using opac metadata to improve access to Google Books, the other is using Google Books as a way of finding books in libraries. 
Google Books as a window on the print library?
This second idea has recently occasioned some rather ill-focused discussion about why it isn’t easier to find links to library catalogues and thus print copies of monographs in Google Books7. 
I don’t want to dwell on this, although the fact that a distinguished newspaper like the Guardian finds it hard to write something correct about such an idea should give us pause for thought. The partial retraction which the newspaper published about its original article (‘we misrepresented a new record use policy being promulgated by the Online Computer Library Center (OCLC)’) gives some idea of the difficulty of making sense of modern metadata issues, and by extension the relationship between metadata management and what Kahle calls ‘this dizzyingly complex [Google Books] agreement’5.
Or, the print library as a window on Google Books? 

Moving swiftly on, we can talk instead about using library opac metadata to improve the searchability of Google Books. If we make the highly optimistic assumption that the Google Book licences turn out to be affordable by academic libraries, then the issue of finding print copies from searches initiated in Google Books is less significant. There will be so much more electronic full text viewable via the licensed version of Google Books, that the need to track down full print copies of the ‘bleeding chunks’ of text that predominate in the non-licensed version of Google Books will be less urgent.

New library search engines such as Ex Libris’s Primo, that sit on top of the opac, are able to connect opac metadata to Google Books by harvesting it into their own internal indices and linking to the equivalent Google texts. This is a fairly pointless piece of functionality at the moment, because the user is generally linking across to mere excerpts from items which are available in full text print on their institutional library shelves – that’s why the opac metadata is there in the first place. 
This functionality is further undermined by the fact that, where there are older out of print/out of copyright full text items in Google Books which mirror a print library’s holdings and opac metadata, the link from the search engine across to Google Books will tend not to work. This is because such cross-linking depends on some sort of unique number that mechanises the retrieval – ideally the ISBN, or failing that perhaps an LC (Library of Congress) number. Since older out of print/out of copyright books tend to predate the ISBN system, these metadata elements cannot be present in the opac record. And, to be parochial for a moment, although US LC numbers may be available, these are less likely to be present in UK HE library opacs.
However, the interesting situation may soon arise where the function of a library’s opac metadata may increasingly be to act as a retrieval tool for electronic full text from Google Books. In view of this, cataloguers might have to undertake new large-scale tasks such as editing opac metadata so that the records work properly with Google Books. In the UK this could mean adding LC numbers to opac records which do not have them - but there will be much more to this process than that. Suffice to say for now that, as a result of the Google Book settlement, the issue of opac interoperability with Google Books could be a very important one in the not too distant future.
Conclusions
To sum up, it is not difficult to think of a number of encouraging and positive outcomes for academic libraries that could result from the Google Books settlement, as well as some very worrying ones. This brief paper offers glimpses of such possibilities in the full knowledge that one of the recurrent threads in this piece is the ease with which the topic can be misunderstood. 
Why it’s okay to get it wrong

We started this discussion with the anecdote of an eminent professor who misconstrued the nature of Google Books, quoted two great names, Darnton and Kahle, who profess not to understand in full the Google Books settlement, and then looked at another aspect of this topic about which a highly intelligent journalist wrote an article which was then partially retracted. It is no great insight to say that some sort of pattern is emerging here.
New things are always difficult to understand, so part of this lack of clarity is due to the nature of innovation. However, to echo the pessimism of Darnton, the underlying problem with the Google Book Search Agreement is that it is a private agreement between self-interested parties who are looking after their own concerns. 
Certainly, Darnton’s main concern is the loss of social ownership of public domain digital content. But what librarians should worry about as well is the loss of public knowledge about how information retrieval mechanisms work that is an inevitable consequence of the Google information model. 

Transparency

Great steps forward in information retrieval in the past have always been transparent. When library users walk into a great print library, not only can they use its content for free, but the staff in that library can show them how the catalogue works, how the library’s classification system is constructed, and how they can control the whole process of information retrieval for themselves. This empowers users to control and create their own information environment.
In contrast to this, unlike the Dewey Decimal system or Anglo-American Cataloguing rules, the Google information retrieval algorithm has always been at heart an industrial secret the nature of which is not up for discussion. We know that it does work, but we do not know precisely how it works. 
Nor are we allowed to have opinions about how it should work – unlike classification schemes or cataloguing codes, the nature of which evolves through public debate and disinterested professional discussion. We get what Google thinks we like, because that’s how Google generates profit. And now the means by which the entire textual memory of humanity in the English language prior to 2009 will be made available to us, are being privately negotiated along the same lines as the Google searching algorithm: as a piece of private property. 
The fact that librarians and information specialists find it hard to write convincingly about the process under discussion is not their fault. It is in the nature of private, exclusive arrangements to be blocked off from public debate, professional analysis and social accountability. Our misunderstandings are symptoms of an opaque process going on behind closed doors, not simply evidence of our own fallibility.

This is not (just!) a piece of special pleading to excuse any errors that might undermine the argument of this paper. It is some sort of explanation of why librarians may rightly feel marginalised at having to play catch up with such an important innovation in information history. 
In spite of this, we as a profession should generate as much copy and as much analysis of these developments as possible, even if some of this writing will inevitably be speculative. And if the end results of the settlement are as benign and ‘do as little harm’ as the Google PR machine promises, I promise that the retraction I will publish of any speculations to the contrary will be among the most heartfelt and sincere words that I will have written!    
Nicholas Joint

Andersonian Library, 

University of Strathclyde.

Notes
1. Google’s own explanation of its book search settlement agreement. 

< http://books.google.com/googlebooks/agreement/ > Accessed 23/2/09.
2. Google Book Settlement: the full legal exposition. 
< http://books.google.com/booksrightsholders/ > Accessed 23/2/09.
3. Robert Darnton. ‘From the New York Review of Books: Google & the Future of Books.’ The Guardian, 14 February 2009 < http://www.guardian.co.uk/books/2009/feb/14/google-books-robert-darnton > Accessed 23/2/09.
4. Project Gutenberg. < http://www.gutenberg.org/ > Accessed 23/2/09. 
5. Brewster Kahle. ‘It’s all about the orphans.’ Open Content Alliance. February 23rd, 2009
< http://www.opencontentalliance.org/2009/02/23/its-all-about-the-orphans/ > Accessed 23/2/09.
6. ‘Google Books Library Project – An enhanced card catalog of the world's books.’ 
< http://www.google.com/googlebooks/library.html > Accessed 23/2/09.
7.  Wendy M Grossman. ‘Why you can't find a library book in your search engine.’ The Guardian, January 22nd 2009 (amended January 30th) <http://www.guardian.co.uk/technology/2009/jan/22/library-search-engines-books> Accessed 23/2/09.

References
Joint, N. (2008) “It’s not all free on the web”: - advocacy for library funding in the digital age. Library Review. 57:4, pp. 270 - 275. DOI: 10.1108/00242530810868706.
