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Imagined Communities, Imaginary Conversations: Failure and the Construction of Legal Identities
Dr Paul Maharg

Because they are large, round and bluey,



and would look good on the top of Lady Hill.

Because their glassy depths would give local kids


the impression that they are looking at 


the Earth from outer space.



Several Earths in fact, which encourages humility


and a sense of relativity.
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Because Scotland must see visions again,



even if only through




a marble of convenience.




‘Why the Elgin Marbles Must Be Returned to Elgin’,

Identity, Constitutions and Legal Thought

How might Scottish legal thought change in the context of a Scottish Parliament?  When we ask this deceptively simple question, we encounter an immediate problem.  It is a problem in some ways remarkably like the situation in 1707, except in inverse.  Nothing like this has happened before to a mixed jurisdiction with a history such as Scotland’s.  To explore some aspects of this question, I would like to take the subject of jurisprudential thought as an aspect of legal identity.  In doing so I shall take a broad view of what constitutes legal literature, and shall argue for the possibility of a Scottish jurisprudence, both critical and historical.  

Interdisciplinarity within the discipline of law is the key here.  Constitutions, even what might be called subordinate constitutional legislation, such as the Scotland Act, arise out of the imperium of governmental command: ‘There shall be a Scottish Parliament’, the first section of the Act.  But the felt need for a constitution is a complex historical and cultural nexus which shapes the form of the constitutional settlement, and which arises not only from the domain of legislation (‘unfinished business’, democratic deficit’ are key popular phrases which have expressed this) but also from a sense of identity, particularly national identity.  Substantive law says little about the processes of its own formation and the change this sense of identity undergoes: to understand it better we require historical, jurisprudential and cultural perspectives.  

The question of identity has been raised recently by a number of legal commentators.
  Interdisciplinary perspectives are used to a greater or lesser extent in these and other discussions of national identity and law in Scottish legal literature.  Knud Haakonssen, for instance, has argued convincingly that eighteenth and early nineteenth century natural law jurisprudence was a form of interdisciplinary inquiry within which there were attempts to combine ‘jurisprudence, civic humanism and practical ethics in a coherent moral and political outlook’.
  However, in some of the literature there is a clear separation of legal identity from other concerns.  In their discussion of Scotland in the Union, for instance, Himsworth and Munro declare that 

[i]f the separateness of the Scottish legal system owes something to the moral force of ... considerations which were in mind in 1707, when some thought was given to maintaining its identity, there are other spheres such as education and aspects of arts and culture (such as architecture, or the press) and social and economic practice (such as patterns of domestic housing) where Scottish distinctiveness owes little or nothing to the union legislation as such.

In a strict sense this view of the Union is undeniable.  But it is certainly the case that the Act of Union profoundly affected almost all aspects of Scottish history, culture and law.  Scottish distinctiveness from, and Scottish uniformity and conformity with, England are part of the construction of Scottish identity by means of representational signs and structures.  As Stuart Hall has commented, ‘a nation is not only a political entity but something which produces meanings -- a system of cultural representation’.
  

These words are quoted by Brown, McCrone and Paterson in their study of Scottish politics and society.
  In their chapter on ‘Ethnicity, Culture and Identity’ they note that in the early years, the Union ‘did not, by all accounts, much affect the lives of ordinary people or their immediate masters’, and draw a distinction between the high politics of London and the low politics of civil society in Scotland, adding that a constitutional settlement which allowed for the continuation of the latter in Scotland would have been the only one acceptable to Scots.  At first glance this view would seem to support the quotation from Himsworth and Munro above.  But they then ask the key question: why, then does the Union matter so much almost 300 years later?

Put simply, it set the institutional infrastructure on to which Scottish national identity was grafted.  ...  Identifying oneself as Scottish was not simply some memory trace of pre-Union independence, but a reflection of the governing structures of Scottish civil society.  It both derived from, and laid the basis for, nationhood.

It is in this sense that the constitutional arrangements underpinning the Scottish Parliament will gradually but fundamentally alter our sense of what it is to be Scottish, in much the same way as did the Act of Union.
  It will do so partly because, however much we may wish it otherwise, law is, as Boaventura de Sousa Santos has characterised it, made up of ‘porous legality or of legal porosity of multiple networks of legal orders forcing us to constant transitions and trespassings’.
  Santos refers here to the porosity of different legal orders within and around legal systems; but it is significant that his concept springs from his application of Harold Bloom’s literary critical theory of misprision.
  Bloom made this clear some time ago with regard to the Romantic literary tradition; and his concept of intertextual meaning is as relevant to constitutional texts and jurisprudential method as it is to literary critique.  For Bloom, readers of poetry do not ‘read’ a text -- the word is value-neutral, and reading is anything but a value-free activity. As he put it in A Map of Misreading, ‘reading is ... a miswriting just as writing is a misreading’
.  Misprision, or the act of misreading, occurs whenever a text is read, particularly when read by a ‘strong’ reader -- that is, a reader who is implicated in various ways with the meaning the text conveys.  What is true of a text is true of a canon for Bloom: indeed, tradition or canonicity is itself a trope within the map of misreading.
  Constitutional arrangements, which are particularly porous, are always open to misprision: examples are the endlessly creative debates around the First Amendment.  As legal texts, constitutional documents tend to be more open to arguments of public policy and rights-based arguments.  As such, they become shaping texts which, quite apart from the legislative authority they bear, are heavily symbolic of the self-identity of a community. 

In one sense, a new and developing identity under a Scottish Parliament is easier to construct precisely because the identity of the United Kingdom is so weak (hence the anxious tautology of the two words) and because sovereignty does not lie with the Scottish Parliament, but remains at Westminster.  Both of these points require a little unpacking.  UK identity is bound up with being British.  But what ‘British’ actually means is by no means clear.  Many commentators, in one way or another, point to what Linda Colley has articulated in her study of Britishness, namely that UK identity was forged out of the eighteenth century wars with France and developing imperialism.  The term ‘Britons’ is usually used to identify UK citizens in distinction to other nationalities, but as Tom Nairn rightly puts it, ‘there have never been “Britons” ... any more than there were “Austro-Hungarians” before 1917’.
  In this sense there has been a conspicuous failure since the Union to define what British-ness might actually be.  Scottish, English, Welsh and Irish all have quite different defining myth-structures and narratives: their representations of national identity did not merge prior to 1707, and have not done so since.  

This identity weakness is apparent in the constitution itself, which requires the glue of the Crown to bind it together.  As Nairn has pointed out, 

Anyone who buys an elementary textbook on the British Constitution to read it (rather than pray before it) knows that the Crown is a crucial element in Constitution, Law and Government.  Were it to disappear, these would require both theoretical and practical reconstruction, not a few adjustments with a spanner.

If Nairn is right that there would be significant constitutional problems in abolishing the Crown, one reason for this is the importance of the Crown as a focus for UK centralist conventions and ideologies.  As a lynch-pin of these ideologies, the Crown is a bar to the development of alternative identities as these might be developed via constitutional reform.  

This idea, of course, is not new.  Over a century ago there was a similar concern with identity, one which was first raised publicly in Gladstone’s Midlothian campaign.  Never one to underplay the drama of an occasion, Gladstone characterized his campaign as ‘a battle of justice humanity freedom law, all in their first elements from the very root, and all on a gigantic scale’.
  In spite of the radical rhetoric, though, it is clear that he favoured devolution under an imperial parliament.
  As such, his problems in framing and attempting to implement devolutionary legislation were in a number of respects similar to those faced by the drafters of the 1978 Scotland Bill and 1998 Scotland Act.
  That such a coincidence exists over a period of a century and more is testimony not only to the constitutional problems inherent in the Westminster model, then as now, but also of the chronic unease we have with our identity within it.  

Failure and Reconstructions

The devolution failure in 1979 posed a Scottish society with a particular problem, one which affected everyone interested in the devolutionary or the independence debate.  What does one do after such disappointment of expectations?  What reaction could there be to the political failure of the legal solution to constitutional change in Scotland?  Broadly speaking, there were two responses.  The first was overtly political, and based largely on ground-up initiatives, while the second was cultural, and analysed the failure of political life in Scotland.  Both, I would argue, were attempts to reconstruct alternative identities; not only national identities in the cultural sense, but legal solutions to the political impasse of the eighties and early nineties.  

Throughout the eighties and early nineties there were a number of important initiatives which enabled the debate about identity and politics to continue.  Viewed broadly, these initiatives argued that there was an absence of democratic controls in Scotland and that the current constitutional arrangements could not accommodate them.  The Scottish Constitutional Convention, for example, sought ‘a constitutional settlement in which the Scottish people, being sovereign, agree to the exercise of specified powers by Westminster, but retain their sovereignty over all other matters’.
  All of these, to greater or lesser effect, presented alternatives to the contemporary constitutional regime, so that the case for democracy, put by many public figures in many different forums and debates, was undeniably a powerful force in the creation of the Scottish Parliament.  

The other reaction to political and legal failure was the effort to construct imagined communities.  It is now a fairly common view that after ’79 the arts and humanities in Scotland played a significant part in the reconstruction of Scottish identity.  In painting, music, sculpture, architecture, film, in history especially, and in literature and drama, there was sustained criticism of the status quo in British politics, and presentation of alternative Scotlands.  Douglas Dunn’s collection of poems entitled Northlight, Edwin Morgan’s Sonnets From Scotland are examples.
   So to is Alasdair Gray’s novel 1982, Janine. 
  The novel is an extraordinary narrative, where politics and pornography become metaphors for each other.  It is recognisably a ‘condition of Scotland’ novel, though one that bears almost no resemblance to the tradition which begins with Disraeli’s Coningsby.  In place of the English class elites of Disraeli and George Meredith, we have a Scottish middle-class security supervisor, Jock McLeish, surviving a suicide attempt, and meditating on the failures of his life, and those of Scotland, the one reflecting the other, and finding redemption of a kind through the acknowledgment of his own failures and strengths.  

Academic disciplines exemplify similarly vigorous responses to the ’79 failure.  The Scottish Historical Review recently published the papers from a symposium entitled ‘Writing Scotland’s History’, which aimed to explore the recent reconstructions of Scottish history.  As John Stevenson put it, discussing twentieth century Scottish history, ‘Our greatest difficulty is that the narrative of current Scottish history is still dominated by the unfinished political identity of Scotland’.
  Other historians have been actively interrogating this identity.  Michael Lynch’s well-received one volume study of Scottish history begins by posing the question about the identity of Scots and Scottish culture.  Hector MacQueen recently analysed the ‘modern [ie twentieth century] myth of Scottish legal history’, that medieval law contributed ‘almost nothing to Scots law, which had essentially begun anew and on a Civilian basis with the writings of Stair’.
 In Enlightenment studies, the Pocockian revolution signalled by The Machiavellian Moment has contributed significantly to our understanding of key concepts and ideas in the Enlightenment formation of identity.  In the work of John Cairns and others in recent decades similar lines of enquiry have opened up the rich detail of the history of legal education in Scotland to a remarkable extent.  Other studies such as David Allan’s have revealed the astonishing sophistication of earlier sixteenth and seventeenth century Scottish historiographical debates.
  

If historical commentary has provided us with valuable critiques of political culture, literary criticism has not been far behind.  A number of critics have developed a sophisticated critique of the place of Scottish literature with a British context.  In a series of important articles and edited books, Cairns Craig has developed arguments concerning the relation of Scottish literature to the political literature relating to Scotland, and this has helped to clear a discursive space for others to explore the subject in more detail.
  Gordon Turnbull, for instance, has interpreted James Boswell’s perennial preoccupation with the characteristics of Scottish civil society in his diaries and papers as one aspect of the Scottish Enlightenment’s ‘great revisionary interrogation of British identity and its making from the perspective of the post-Union Scot’.
  Perhaps the most influential of current critiques has been that of Robert Crawford, whose Devolving English Literature, and his most recent, edited collection, The Scottish Invention of English Literature, are archaeological investigations into the historical development of our modern concept not only of Scottish literature, but of English and British literature, too.
  In its scope it is nothing less than a deconstruction of the notion of British literature, and as such, an investigation into the British establishment along the same lines as, for example, Linda Colley’s analysis of the concept of British historical development.
  

The literary exploration of identity Crawford undertakes provides, I would argue, one useful model for the development of a lines of enquiry into the identity of Scottish jurisprudence; and it is to his general argument, developed over a number of books and articles, that I would like now to turn.  From the outset Crawford makes it clear that he is not writing a conventional chronological history of Scottish Literature.  Instead, he follows a particular line of critical argument, namely that to cope with a number of problems of identity and national culture posed by the union, ‘the Scots’ solution to them was to develop a “British Literature” throughout both the eighteenth and nineteenth centuries, before a more explicitly nationalist, post-British literary consciousness came to the fore in the twentieth century’.
  In doing so, Crawford abandons versions of the core-periphery model of cultural development in Scotland, a model in which the core, ie England, dominates and oppresses the peripheral cultures at its margins.
  Instead, he posits a more complex model where

while for centuries the margins have been challenging, interrogating and even structuring the supposed ‘centre’, the development of the subject ‘English Literature’ has constantly involved and reinforced an oppressive homage to centralism.  As such, English Literature is a force which must be countered continually by a devolutionary momentum. (p. 7)

By taking a radical swerve into historical re-interpretation of sources in local and provincial centres, Crawford avoids a dualist construct of centre/periphery, English/Scottish literature:

Often what small or vulnerable cultural groups need is … a construction or reconstruction of a ‘usable past’, an awareness of a cultural tradition which will allow them to preserve or develop a sense of their own distinctive identity, their constituting difference. (p.5)

This argument enables Crawford to claim that the ‘“provincial” energies so important to Scottish writing, and the anthropological viewpoint developed by Scottish writers, fed into American writing and into the essentially ‘provincial’ movement we know as Modernism’.
  It is an original approach entailing, as Crawford readily admits, a ‘provocative rereading of a wide variety of texts’, not least in juxtapositions of figures and texts not traditionally linked -- J.G. Frazer and Carlyle for example, or Boswell’s The Journal of a Tour to the Hebrides, Smollett’s Humphrey Clinker, and Scott’s Waverley (p.79).
  Crawford thus seeks to re-interpret for us the historical context of individual texts, and thereby to refashion the customary gestalt of texts in the canon.  Identity and difference are thus key themes throughout this and Crawford’s later work.

We need to be cautious about drawing analogies between law and literature; but we might ask how Crawford’s project could contribute to our understanding of Scottish jurisprudence, particularly in the nineteenth century.  I believe it could do so in at least three ways.  First, it treats identity as a highly rhetorical concept.  The historical complexity of constitutional thinking in and on Scotland, for example, and the debates regarding identity require close study.
  There is, as Attwooll describes it, a dialogue between ‘aspects of its constitutional law and the recurrence in its wider culture of certain ideas about the proper location and use of political power’ that needs further investigation, and Crawford’s model of the place of the provincial has much to offer legal commentators.
  Second, it raises fundamental questions about the relationships between contemporary legal texts and their precursors (similar in some ways to Bloom’s map of misreading).  Third, it leads us to question the status of a legal text: are these only to include practitioners’ textbooks and overtly jurisprudential texts?  Can we expand our notion of the canon by considering other texts not at first glance overtly ‘legal’?  We can appreciate this last point if we consider the writings of a group of later nineteenth century Scottish lawyers who wrote upon what would now be regarded as anthropological subjects, but whose writings then formed a bridge between law and ethnology.  

Anthropology, Constitution and Law

The connections between jurisprudence and the the historiographical traditions of the seventeenth and eighteenth centuries in Scotland did not cease in the nineteenth century.  Instead, as we shall see, they mirrored the dominant cultural concepts of the time.  A key figure in this was James Lorimer whose texts, particularly his Institutes reveal his interest in the historical mediation of law and legal process.
  In his manuscript lecture notes we can discern the patterns of thought behind these and similar texts.  As he put it in one lecture, 

We live in a ‘historical age’ as opposed to a philos.l. in an age, that is to say in which the main guidance to wh: men look consists in the information which they possess with reference to the results of former experience.  

Lorimer’s distinction was fairly common currency in the latter half of the nineteenth century.  It is present in various forms, for instance, in the aesthetics of Walter Pater, and in the Hegelian approaches of John Caird to Idealism.
  Lorimer, though, was opposed to Caird’s abstraction of philosophical history.  For him, as for Galbraith Miller, history in a legal faculty ought to be taught in relation not to the development of constitutional government alone, but to political and social life generally.

Lorimer’s historical references range widely in his lectures. Pre-classical is juxtaposed to medieval, and non-western systems are represented, while the comparative and the historical are everpresent.  There are stadial plans drafted in notes, and elaborated in redrafted paragraphs.  Reading them, and texts such as Studies National and International, one has the impression of Lorimer drawing upon rich matrices of juristic traditions to form a typical Victorian synthesis.  What marks out his work, however, is its recurrent theme of natural law and identity.  This is present in the manuscripts, too:

The literature of India furnishes innumerable monuments of the care with which the principles of natural law were elaborated into practical rules and realized in all those departments of private law wh:, in a very general way, we are accustomed to group under the head of Status, as opposed to Contract.

In his essay on the ‘historyless’ nature of much of Scottish literary narratives, Cairns Craig defines a turn that the comparativist impulse takes in some of Lorimer’s work, and increasingly in jurists following him: ‘if eighteenth century Scotland pondered the issue of how history was ordered and how it developed and where it was aimed, nineteenth century Scotland pondered what was before history and what might never have been incorporated into it’.
  In the latter half of the nineteenth century a number of writers throughout Europe and the USA became interested in pre-classical and non-western legal systems, in the concept of what came to be known as primitive society.  The most famous and influential of these included Bachofen, Maine, Fustel de Coulanges, P. Lubbock, J.F. McLennan, Robertson Smith, Morgan, William Tylor and J.G. Frazer.  The tradition did not spring fully-formed in the later nineteenth century. As ethnology, this discipline grew partly from the study of classical antiquity – the German ethnologist Jakob Bachofen, for instance, intended his seminal ethnological work Das Mütterrecht as an analysis of classical society.  It was also partly a product of the enlightenment traditions of comparative history, whose roots in Scotland, as David Allan has so comprehensively demonstrated, lie within the earlier legal and historiographical traditions of the sixteenth and seventeenth centuries.
 

In Scotland, law was a source for analysts and a fertile field for analysis, and had been for some time.  David Hume’s History, for example, dealt with changes in ownership of property, and dwelt upon the cultural shifts wrought by these changes.
  Throughout the eighteenth century, Gilbert Stuart, John Millar, William Robertson, Lord Hailes and others focused upon constitutional issues, an area of concern and interest in the wake of the parliamentary union with England.  In the later nineteenth century so too did John Ferguson McLennan (1827-81), whose article in the ninth edition of the Encyclopaedia Britannica on ‘Law’ dealt to a large extent with public and constitutional law.  His book Primitive Marriage (first edition, 1865), however, was written partly to define the concept of primitive society, and partly to correct what he regarded as  Maine’s mistaken view of that society in Ancient Law (1861).  The Britannica article, like Primitive Marriage, clearly owes debts to the Scots enlightenment tradition of historical and constitutional enquiry.  McLennan’s interest in marriage law did not remain in the context of primitive society.  In an article entitled ‘Marriage and Divorce: The Law of England and Scotland’ published in the North British Review he vigorously defended what were then seen as Scotland’s ‘barbarous’ marriage customs.
  He did so not merely by comparing the different regimes and their effects in contemporary society, but by explaining the customs as arising from historical and social dimensions.  

It was an approach that lies at the heart of his most influential book, Primitive Marriage.  The book became a seminal text, not only for other early Scots anthropologists such as Robertson Smith (who knew McLennan, and whose own Kinship and Marriage in Early Arabia (1885) is indebted to McLennan) and J.G. Frazer, but for other early ethnologists such as Maine, William Tyler and Lewis Henry Morgan.  While he studied for the Bar, for instance, Frazer read Maine’s Ancient Law.  His copy survives, peppered with arguments against Maine, and citation in support of McLennan in support.  He also writes, 

Language, spoken or written, is a species of signs.  Signs are modes of conveying thought between intelligent beings by means of sensible impressions.  Signs are of two kinds: representative and symbolical

And so he goes on.  It is a remarkable passage, prefiguring Saussure, and undeniably semiotic.  But it relies, as does all Frazer’s method, and indeed as does the whole comparative method, upon the concept of parallel evolution.  McLennan’s and Frazer’s ethnology and their comparative jurisprudence is based upon a model of comparative philology.  As Robert Ackerman, Frazer’s biographer,  points out, 

That the mind of man, under whatever circumstances and at whatever period, works in pretty much the same way was a conviction Frazer derived in the first instance from his empiricist forebears and in the second from Victorian evolutionary theory.  His naiveté is that he applies the first to the second, as if a commonality of logical processes somehow guarantee a common course of cultural development.

The anthropological writings, exotic ethnological texts at first glance, are nevertheless intriguing episodes in Scottish nineteenth century legal thought that pose many questions for us.  To what extent did anthropological enquiry influence other patterns of Scottish legal thought in the nineteenth and early twentieth centuries?  How was this enquiry influenced by Darwinian and positivist ideas concerning the place of natural law and law in society?  How does its treatment of legal sources and system sit beside home rule movements and imperial constitutionalism?
  To what extent was it a product of unease about the status of Scotland and its own identity?   These are some of the many questions that still require to be asked of this direction in Scottish legal thought in order to clarify its meaning for us.  

The anthropological writings are a good example in law, therefore, of Crawford’s project – indeed they are identified by him in Devolving English Literature as an important episode in the intellectual history of late nineteenth century Scotland.  As Kuper put it, ‘in practice primitive society proved to be [the anthropologists’] own society (as they understood it) seen in a distorting mirror.  ...  They looked back in order to understand the nature of the present, on the assumption that modern society had evolved from its antithesis’.
  McLennan, Robertson Smith, Frazer and others wrote what came to be foundational texts for a range of disciplines; and they re-interpreted Enlightenment historical and jurisprudential theory of the origins of civil society in the context of evolutionary science and geological time.  They represented to their society a narrative of the origins of law which explained, in terms which drew from traditional thought and contemporary science, how that society might have come to be what it was.  Their society was deeply interested in what they had to say: by coincidence, Robertson Smith’s trial for heresy in 1879 over his claims concerning the status of Biblical narratives was covered by Scottish newspapers at the same time as Gladstone’s Home Rule proposals.
  The juxtaposition is extraordinarily apt: both issues were indications of shifts in self-image and identity: in Robertson Smith’s trial it becomes possible for secular sciences (particularly philology) to debate with theological inquiry about the place of philosophy and religion.  In Gladstone’s speeches, another constitution becomes possible, though not actual.  In both, there is the attempt to alter cherished sources of identity, to reveal that the encrusted text of the law (theological and constitutional) was really a palimpsest of diverse and often contradictory sources.

The Province of Jurisprudence

The anthropological writings were of course not the only juristic literature in the period.  In journals such as the early Juridical Review and the earlier Journal of Jurisprudence, in the writings of the Hegelians, and of Galbraith Miller, Dewar Gibb and others there are different strands of legal thought.  Some of it (especially in the journals and textbooks) is concerned more conventionally with the development of private law; but there is much valuable jurisprudential commentary, too.
  Just why the province of jurisprudence was never determined in Scotland in this crucial period in the way that was attempted in England is a complex question.  It would be easy to see in the lack of definition a failure of the tradition, and to see in it a falling away from Enlightenment precursors.  But I would argue that this is not the case.  As Crawford has pointed out with regard to literature, in the past provincial energies have tended to feed the metropolitan and, in the process, the complex relations of the local have remained invisible.  This may be true of later nineteenth century Scottish jurisprudence.  On the other hand, it may be that the Austinian project of definition was simply not seen by contemporary figures as relevant to a Scottish intellectual tradition that had its own constitutional dialogue, its own political alternatives, and which was constructing a prehistory to its legal foundations.
  

But however one explains it, for us in the twenty-first century there still remains the need to represent and re-interpret the tradition, to ourselves and others.  Alasdair Gray makes this point in a famous passage from Lanark:

“Glasgow is a magnificent city” said McAlpin.  “Why do we hardly ever notice that?” “Because nobody imagines living here,” said Thaw. … “think of Florence, Paris, London, New York.  Nobody visiting them for the first time is a stranger because he’s already visited them in paintings, novels, history books and films.  But if a city hasn’t been used by an artist  not even the inhabitants live there imaginatively.  What is Glasgow to most of us?  A house, the place we work, a football park or golf course, some pubs and connecting streets.  That’s all.  No, I’m wrong, there’s also the cinema and library.  And when our imagination needs exercise we use these to visit London, Paris, Rome under the Caesars, the American West at the turn of the century, anywhere but here and now.  Imaginatively Glasgow exists as a music-hall song and a few bad novels.  That’s all we’ve given to the world outside.  It’s all we’ve given to ourselves.” (243)

The situation has of course changed for Glasgow and Scotland in many ways since the post-War period.  Indeed the transforming cultural energies and renaissance of historical research in the last four decades stemmed from a determination to reverse this situation, and to represent the richness and complexity of society in Scotland both to the world and to ourselves.  What has happened culturally and historically also requires to be done jurisprudentially, and at no time more than the present has this need been more urgent.  The continuing development of EU economic and political policies, the transforming effect of human rights legislation on many aspects of legal practice, the presence of a new legislative assembly in our midst, and above all the endless cultural and economic frontier of globalisation – all this requires a continual re-making of our past, a re-reading of our legal texts and institutions.  

Or rather, a misreading, in the sense that Bloom uses the word.  It might be said that my case study of the anthropologists above is a perverse misreading of the tradition, a few proto-anthropologists wedged into a tradition dominated by the relentless development of private law, by positivism and the professionalisation of law.  But I would argue that such misreading, (an essential task for the creation and maintenance of canons as well as their demolition), is fundamental to the construction of our legal identity, for in its ‘provocative rereadings’ (Crawford’s phrase) it gives us fresh insights into how our traditions may be constructed.  

We can see this process of misreading at work in the literature on globalisation.  Boaventura de Sousa Santos’ recent text on the subject, for instance, uses critical categories typical of Bloom to aid in the construction of emergent paradigms in law: ‘[a]s there is a literary canon that establishes what is and what is not literature, there is also a legal canon that establishes what is and what is not law’.
  The canon, according to Santos, has state law still at its core, but is reproduced by ‘multiple mechanisms of acculturation and socialization’ (473).  Santos’ book is nothing if not ambitious.  Using the concept of ‘interlegality’, he attempts to create forms of emancipations for globalised societies, based upon a dialogic rhetoric (484), and situated in six spaces in the world, spaces which are also rhetorical topoi: householdplace, workplace, marketplace, communityplace, citizenplace and worldplace.
  His ‘places’ are remarkably close to Crawford’s view of the power of provincial energies in modern literature.  These are no less than imagined communities, utopian-like in their projection of new legal orders within a globalised, transnationalised world system.  Furthermore, as Twining has observed in his commentary on Santos’ interpretation of globalisation, ‘cross-cutting of normative orders puts the phenomena of legal pluralism at the centre of understanding law’.
  It is an intellectual pluralism that would not have been unfamiliar to Lorimer, McLennan or Frazer, and it is one that is essential in the first years of a new Parliament.  

The phrase ‘imagined communities’ in the title of this paper is of course the title of Benedict Anderson’s important study of nationalism.
  For him, the nation is ‘an imagined political community -- and imagined as both inherently limited and sovereign’, and his book explores the cultural roots of nationalism.  The concept of a Scottish Parliament, even a subordinated Parliament, like the concept of the state, or of primitive society, is ‘not just a set of institutional arrangements but a set of purposes too’.
  Philip Allott has made similar observations: we are, he observes, ineluctably influenced by previous views of constitutional theory: Montesquieu, Kant and Hegel, Savigny, Marx, Freud and Wittgenstein have all taught us that the constitution is not historically haphazard: it ‘is also an organism, and programme which is also a personality.  A constitution is not an arrangement of institutions.  It is a dialogue between consciousness and circumstance’.
  

Consciousness and a sense of achieved selfhood, though, is hardly possible without a highly-developed sense of the past.  For Scots lawyers this involves the process of reconstructing Scottish jurisprudence, historical, comparative, critical, which will place contemporary political and constitutional events within a context of Scottish legal thought and history.  But as Santos, Twining and much of the literature on globalisation reminds us, community is not merely a nation – the phrase can be applied to any community, indeed any canon; and as Rorty has observed, our sense of canon and community is predicated on our imaginary conversations with the dead.
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