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[image: image5.png]This shows how the fundamental taxonomy really does matter. With confidential
material that is, in truth, a commercial asset that would seem to make sense, a
system working on a taxonomy starting from invasion of rights might well
classify that as a form of property and it would follow that profits would be
recoverable whether against the background of ‘wrong’ or not.

Being cautious is also reflected in the extremely full discussion of
‘disgorgement damages’ for breach of contract where the House of Lords
approaches are seen as ‘a cautious yet consistent extension of the law’, and the
biggest difficulty, the need to take account of the gainer’s skill and effort, is
accommodated by suggesting that a deduction be made to represent that, and
any award where that is refused could be analysed as exemplary damages.

The concept of the cynical breach is logically connected to the author’s
acceptance of the appropriateness of law containing the remedy of exemplary
damages. The link, as he puts (p 17) is that ‘disgorgement damages’ are the sharp
axe to strip profits, but exemplary damages are another tool available, which is
fundamentally to deter people seeking to make profits in these ways. This, then,
is to reject the traditional wariness about the role of exemplary damages in tort
law and to support it as having a distinct role to play. In this, the author’s views
are in line with a recent trend in England in work of the Law Commission, and
also with much that is said in the case of Kuddus in the House of Lords in 2001.°
There has been a tendency recently for the idea of tort law having a deterrent
effect to be emphasised. That was done also in Lister, considering vicarious
liability.® On the other hand, just how effective such rules would be, given that
itis unlikely in most cases that there will be an action taken, may be impossible
to determine. Some situations could be dealt with by a very generous approach
to determining the quantum of profits in a ‘disgorgement damages’ action. It is
undoubtedly true that one practical barrier standing in the way of such an action
is difficulty in proving in any detail what profit was in fact made. There is though,
it must be admitted, a residual class of case where no profit, even on a broad
view, can be presumed to be made, though not everyone would agree that a
system should have exemplary damages in it to deal just with that. Given,
though, that English law has exemplary damages, the author convincingly
suggests how the idea can be developed in the light of his rules for disgorgement
damages.

There are many other matters in this book, such as consideration of remoteness
and causation, which are, likewise, dealt with the subtlety and depth of the rest
of the work. It is a book that one will return to many times, even if one’s
background is in another sort of analysis altogether.

JOHN BLACKIE




