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 Competition Law Preliminary Rulings: A Quantitative and Qualitative Overview Post Regulation 1/2003[footnoteRef:1] [1:  Professor Barry J Rodger, The Law School, University of Strathclyde, Glasgow, barry.j.rodger@strath.ac.uk. This article is based on a presentation made at the College of Europe, GCLC conference ‘Preliminary Rulings in EU Antitrust Law’ 17th January 2014, Bruges. Thanks to my research assistant Liam Maclean and also to Viktoria Robertson for helpful comments although all errors and omissions remain my responsibility alone.] 


Background to the Preliminary Ruling Procedure
Article 267 TFEU (ex Art 234 EC) facilitates a dialogue between the national courts and the CJEU (hereinafter referred to as ‘the Court’) in order to allow national courts to seek guidance on the appropriate interpretation of EU law principles in a particular legal dispute, and from an EU perspective this process seek to enhance the uniform and consistent interpretation of EU law throughout the national courts.[footnoteRef:2] The importance of the Article 267 preliminary ruling procedure in developing key principles of EU law,[footnoteRef:3] has been stressed on numerous occasions, [footnoteRef:4] and in a competition law context, it has been noted that “the preliminary reference procedure has had a disproportionately significant impact on the substantive development of EU competition law.”[footnoteRef:5] The significance of the preliminary ruling procedure for EU competition law was clearly demonstrated by my earlier work in this area in Article 234 and Competition Law: An Analysis[footnoteRef:6] which provided an analysis of all of the competition-law related rulings by the Court of Justice to 1st May 2004 and this was followed by work which gave an overview of preliminary rulings between 1 May 2004 and end November 2011.[footnoteRef:7] This article seeks to update this earlier research and in particular ascertain to what extent the competition law preliminary ruling practice has evolved since the introduction of Regulation 1/2003 and the decentralised context generally for the enforcement of EU competition law.[footnoteRef:8] The first part of the article will set out the scope of the research undertaken. There will then be a review of the quantitative data in relation to preliminary rulings both prior to and after Regulation 1/2003. The varying practice of sending competition law references across the Member States in different periods will also be discussed. A final section will consider the substantive issues dealt with in the competition law rulings in the more recent period to end 2013, and a qualitative discussion of the CJEU competition law rulings in this period will precede brief conclusions on the enduring significance of the procedure for the development of EU competition law.  [2:  See Wyatt and Dashwood’s European Union Law (6th edn), Hart, 2011, Chap. 7. See also, for instance, I.  Atanasiu  and C-D. Ehlermann, ‘The Modernisation of EC Antitrust Law: Consequences for the Future Role and Function of the EC Courts’ [2002] European Competition Law Review 23(2) 72.]  [3: See M. Andenas, Article 177 References to the European Court – Policy and Practice (London, Butterworths 1994); K. Joutsamo, The role of preliminary rulings in the European Communities, (Helsinki, Suomalainen Tiedeakatemia, 1979); H.G. Schermers, C.W.A. Timmermans, A.E. Kellermann, & J. Stewart Watson (Eds) Article 177 EEC: Experiences and Problems (Oxford: N.H.P&C, 1987).]  [4: The most significant is the research work undertaken by Stone Sweet and Brunell which created a data set of preliminary references in EC law for the years 1958-1998. See A. Stone Sweet and T. L. Brunell ‘The European Court, National Judges and Legal Integration: A researcher’s Guide to the Data Set on Preliminary References in EC Law 1958-1998’, Robert Schuman Centre Working paper, 1999, http://www.iue.it/RSCAS/Publications/  See also A. Stone Sweet and T. L. Brunell ‘The European Court of Justice and the national courts: a statistical analysis of preliminary references, 1961-95’ (1998) 5 Journal of European Public Policy 66.  ]  [5:  M. Demetriou, ‘Preliminary References and Competition Law’ [2002] Competition Law Journal 345. But cf LSE boy detail]  [6:  B Rodger (ed), Kluwer Law International, 2008. See also B Rodger, ‘’Article 234 and Competition Law: Analysis of the Rulings and Post-ruling Process in all Competition Law-Related Cases’ (2008) Vol. 15 Maastricht Journal of European and Comparative law 149-191.]  [7:  ‘Art.267 TFEU preliminary rulings: an overview of EU and national case-law’ E-Competitions Special Issue Foreword (2012) No. 41669.]  [8:  See W. J.  Wils ‘Ten Years of Regulation 1/2003- A Retrospective’ (2013) 4(4) Journal of Competition Law and Practice 293-301.] 


Competition-Law Related Preliminary Rulings
This article provides a review of all the competition law preliminary rulings since the entry into force of Regulation 1/2003 on 1 May 2004 and until the end of 2013. Like earlier work by this author in relation to the preliminary ruling process,[footnoteRef:9] the focus is on rulings as opposed to references, although this unfortunately results in a mismatch with the Court of Justice statistics which are based on references received from Member State courts.[footnoteRef:10] It should be stressed at the outset that cases involving state aid alone are excluded from the scope of the post-Regulation 1/2003 study,[footnoteRef:11] as are a limited number of cases where there has been merely a tangential/brief reference to Art 86 EC (Art 106TFEU).[footnoteRef:12]  Moreover, any ruling on admissibility alone will not be included in the statistics on preliminary rulings in this period.[footnoteRef:13] Accordingly, the research focuses on rulings which involved the application of Arts 101 and/or 102 TFEU, i.e. the main prohibitions on anti-competitive agreements and the abuse of a dominant position respectively, sometimes in combination with Article 4(3) TFEU (ex Art 10 EC) and/or Article 106.[footnoteRef:14]  [9:  See fn 6 supra.]  [10: See http://curia.europa.eu/jcms/upload/docs/application/pdf/2013-04/192685_2012_6020_cdj_ra_2012_en_proof_01.pdf]  [11:  State aid cases can be distinguished from the other competition law rules in that they are primarily directed at the activities of States in subsidising businesses. The earlier research undertaken to 2004 included State aid cases and unfortunately this limits the value in comparing data over the different periods. ]  [12:  See Case C-225/09 Jakubowska; Case C-196/08 Acoset (15.10.2009); Case C-220/06 Associacion Profesional de Empresas de Reparto Manipulado de Correspondencia (18.12.2007); Case C-410/04 ANAV (06.04.2006); and Case C-544/03 Mobistar, (8.9.2005).]  [13:  See for instance Case C-280-06, Autorita Garante della concorrenza e del Mercato v ETI spa [2007] ECR I-10893.]  [14:  See discussion of ‘State Regulation’ case-law below.] 

In the earlier research pre-Regulation 1/2003, case-law concerning the State aid rules, primarily in Article 108 TFEU;[footnoteRef:15] was also included, although these have been excluded from the research post-Regulation 1/2003.[footnoteRef:16] In that earlier project, it was evident that certain cases merely used the term ‘competition’ or ‘State aid’ within the text of the judgment without resolution of the dispute at all involving interpretation of EU competition/State aid rules.[footnoteRef:17] Where feasible, these cases were removed from the final table of cases as irrelevant.[footnoteRef:18] After this process, the final total for the period to 1 May 2004 comprised 182 relevant competition law[footnoteRef:19] cases. The landmark work of Stone Sweet and Brunell[footnoteRef:20], and more recent comprehensive overview of the preliminary ruling process by Broberg and Fenger[footnoteRef:21], both indicated increasing level of preliminary rulings generally. There has also been further, more recent consideration of the role played by the preliminary ruling process in particular by Robertson.[footnoteRef:22] Robertson’s hypothesis was that one would have anticipated an increase in competition law preliminary rulings following Regulation 1/2003 as a result of a combination of various factors:- the access of new Member States as at 1 May 2004; the greater role for national courts more generally in competition litigation;[footnoteRef:23] and in particular the observation that there has been a marked increase in competition law damages claims in various jurisdictions, notably the UK.[footnoteRef:24] In order to ascertain whether this hypothesis has been borne out, at least in relation to competition law preliminary rulings, we will review the data on numbers of rulings over different periods, prior to May 1 2004 and post Reg 1/2003, as of 1 May 2004.  [15:  Article 88 EC. ]  [16:  Both the E-concurrences and GCLC conferences research projects required consideration only of competition law cases, excluding State Aid.]  [17:  Indeed this is also evidenced in the more recent research where a search under ‘competition’ preliminary ruling case-law on the Court of Justice Curia site shows many cases where the ruling does not deal with any aspect of the application of the EU competition rules. ]  [18:  There were a number of difficult cases where the case was considered to fall within the sample as being on the borderline of what constitutes a competition law-related case. See, for instance, Bosman, Case C-415/93 [1995] ECR I-4921; Milk Marque, Case C-137/00 [2003] ECR I-7975. ]  [19:  And State Aid.]  [20:  See fn 4 supra.]  [21:  Broberg, M and Fenger, N Preliminary References to the European court of Justice, OUP, 2010.]  [22:  See in particular V Robertson, WuW 2014 ‘Kartellrechtliche Vorabentscheidungsersuchen seit Inkrafttreten der Verordnung 1/2003: Wird der Einfluss von Kommissionsstellungnahmen spürbar?‘ See also P Ibanez Colomo ‚The Law on Abuses of Dominance and the System of Judicial Remedies‘ (2013) 32 Yearbook of European Law 389-431.]  [23:  See B Rodger, Comparative private Enforcement and Collective Redress Across the EU (Kluwer law International, 2014).]  [24:  Ibid. see also B Rodger UK Report, www.clcpecreu.co.uk.] 


Number of Rulings and Periodic Rulings
As Broberg and Fenger note, the procedure has developed considerably and “is in danger of becoming a victim of its own success.”[footnoteRef:25] In their early study, Stone Sweet and Brunell clearly indicated a significant rise in general reference activity in more recent periods (to 1997),[footnoteRef:26] and also in relation to competition specifically.[footnoteRef:27] The general point is borne out by a cursory analysis of the statistics of the Court,[footnoteRef:28] whereby the number of preliminary references has risen each year, and correspondingly the number of pending references reached a high of 537 in 2012.[footnoteRef:29]  [25:  Broberg, M and Fenger, N Preliminary References to the European court of Justice, OUP, 2010 at p5.]  [26:  1999,  fn 4 supra, noting, at p3, a 25% rise in reference activity in 1992-1997.]  [27:   See Stone Sweet and Brunell (1998) 5 Journal of European Public Policy 66 supra at 81.]  [28:  See http://curia.europa.eu/jcms/jcms/Jo2_7032/.]  [29:  http://curia.europa.eu/jcms/upload/docs/application/pdf/2013-04/192685_2012_6020_cdj_ra_2012_en_proof_01.pdf It should be noted that under Article 256(3) TFEU the General Court has been given jurisdiction to hear and determine disputes in specific areas laid down by the Statute of the Court but this has not been activated as yet.  ] 


Periodic Rulings to 1 May 2004
Table 1 and Chart 1 provide an outline detail of the Competition and State aid preliminary rulings in different periods between 1958 and 2004.
Table 1 provides a breakdown of the number of rulings which took place in competition law (and State aid) matters across the EU in the periods 1958-1973, 1974-1979, 1980-1985, 1986-1991, 1992-1997 and 1998-2004. 


Table 1 - Periodic Rulings to 1 May 2004

	 Period
	Frequency
	Percent

	
	1958-1973
	17
	9.3

	 
	1974-1979
	19
	10.4

	 
	1980-1985
	30
	16.5

	 
	1986-1991
	29
	15.9

	 
	1992-1997
	41
	22.5

	 
	1998-2004
	46
	25.3

	 
	Total
	182
	100.0



This information is also represented graphically in Chart 1 below.

Chart 1 - Periodic Rulings to 1 May 2004
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Here we see an increase over the full period, albeit the rulings even out during the 1980s before increasing dramatically during the 1990s and up to 2004. The specific increase in competition law-related rulings in the last 2 periods was perhaps inevitable due to increasing awareness of EU competition law, combined with broader factors such as greater appreciation of the preliminary ruling process, and the increasing size of the EU (Community at that stage).[footnoteRef:30] [30:  Cf for instance, I.  Atanasiu  and C-D.Ehlermann, ‘The Modernisation of EC Antitrust Law: Consequences for the Future Role and Function of the EC Courts’ [2002] European Competition Law Review 23(2) 72 at 79:- …it is feared the decentralisation of EC antitrust enforcement will result in increasing even further the already heavy workload of the EC courts, and will lead to further delays in preliminary reference proceedings..... [but] it is highly unlikely that the reform of EC antitrust enforcement will trigger an avalanche of requests for preliminary rulings from national courts. 
] 


Competition Rulings post-Regulation 1 to end 2013
In this more recent period, and according to the methodology used in the earlier period, but with the exclusion of State Aid cases, there are a total of 39 competition law-related rulings, as demonstrated by Chart 2.

Chart 2 - Periodic Rulings Post-Reg 1/2003 to end 2013



The data in Chart 2 have been added to the earlier data on periodic rulings to 1 May 2004 in Chart 3 on periodic rulings to end 2013. This suggests a reduction in the number of competition law preliminary rulings in recent years, particularly given the final period of nearly 10 years is considerably longer than all of the earlier periods. Nonetheless, it is difficult to compare the different periods given that State Aid case-law has been excluded from the most recent period to end 2013, particularly where, as discussed below, State Aid case-law constituted a significant proportion of the case-law in those last 2 periods to 1 May 2004.









Chart 3- Periodic Rulings 1958 to end 2013
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Nonetheless, despite the ongoing (quantitative and qualitative)[footnoteRef:31] significance of the preliminary ruling process, it is worth noting a more recent analysis which has indicated a comparative reduction in the influence of the preliminary ruling process at least in a competition law context. Robertson has undertaken an intricate quantitative analysis of preliminary references,[footnoteRef:32] in the wider context of the European Courts’ role in competition law cases. This demonstrated that 4.7% of all CJEU cases in the period 1995-2012 concerned competition law, and although 60% of those cases were appeals, appeals increased from 46% to 66% between the two periods 1995-2003 and 2004-2012. Moreover, the number of competition law preliminary references were reduced from 8.33 to 7.11 average per year in those two periods. Furthermore, since 2008 competition law preliminary references have constituted less than 2% of all preliminary references, and the trend here is clearly downwards. Although, as discussed below, preliminary rulings have continued to be a vital source of EU competition law,[footnoteRef:33] the increasing role of the Court in appeal cases is notable but Robertson’s tentative hypothesis that the Commission’s power to give courts opinions under Art 15(1) of Regulation 1 has contributed to the relative downturn in competition law references requires further research.  [31:  See discussion below.]  [32:  Note that her work focuses on data relating to references as opposed to rulings.]  [33:  Cf P Ibanez Colomo ‚The Law on Abuses of Dominance and the System of Judicial Remedies‘ (2013) 32 Yearbook of European Law 389-431.] 





Competition Rulings by Country to May 1 2004
In 1999 Stone Sweet and Brunell[footnoteRef:34] calculated the average annual number of references by Member States, and, in descending order, the Member States were placed as follows:- Germany, France, Italy, Netherlands, Belgium, UK, Austria, Sweden, Spain, Greece, Finland, Denmark, Portugal, Ireland and Luxembourg. This order was broadly reflected by the 2004 project on competition law-related rulings, with the same ‘big five’ Member States, though in a slightly different order:-France, Italy, Germany, Belgium, Netherlands.[footnoteRef:35] Table 2 provides the total number of rulings in competition law-related matters for each Member State up to 1 May 2004. Only fourteen Member States were involved at that stage as there were no competition law-related Article 267 rulings from any other Member State within the relevant period. There were 182 competition law rulings in total within that period. [34:  A. Stone Sweet and T. L. Brunell ‘The European Court, National Judges and Legal Integration: A researcher’s Guide to the Data Set on Preliminary References in EC Law 1958-1998’, Robert Schuman Centre Working paper, 1999, http://www.iue.it/RSCAS/Publications/.]  [35:  In Stone Sweet and Brunell 1999 supra, France was in second place and Italy third in terms of average number of references, although it was noted, at 8, that “In the most recent period, 1992-97, French references declined and German and Italian references shot upward.” In both contexts, the Netherlands was placed above Belgium. In the current research the order was reversed although Belgium only had one more competition law ruling throughout the period.] 


Table 2- Competition law rulings by country to 1 May 2004

	 
	Frequency
	Percent

	
	Austria
	2
	1.1

	 
	Belgium
	26
	14.3

	 
	Denmark
	5
	2.7

	 
	Finland
	1
	0.5

	 
	France
	44
	24.2

	 
	Germany
	27
	14.8

	 
	Greece
	2
	1.1

	 
	Ireland
	1
	0.5

	 
	Italy
	38
	20.9

	 
	Luxembourg
	1
	0.5

	 
	Netherlands
	25
	13.7

	 
	Portugal
	3
	1.6

	 
	Spain
	2
	1.1

	 
	UK
	5
	2.7

	 
	Total
	182
	100.0



Table 2 provides the relevant information in alphabetical country order and provides us with a detailed breakdown in terms of numbers of rulings for each Member State also as a percentage of the total. This information is also represented graphically in Chart 4 below.













Chart 4 - Number of Rulings by Country to 1 May 2004
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France had the most number of rulings at 44 in total, followed by Italy (38), Germany (27), Belgium (26) and the Netherlands (25). There were then a small group of Member States with between 3 and 5 rulings each, Denmark (5), Portugal (3) and the United Kingdom (5). The remaining Member States, each had only 1-2 rulings per State:- Austria (1), Finland (1), Greece (2), Ireland (1), Luxembourg (1) and Spain (2). The order in relation to competition/State aid was similar to the general order in the Stone Sweet and Brunell database, although in their dataset Germany clearly was the source of most references overall but was only in third place in this study with 27 competition law-related rulings.[footnoteRef:36] It should be noted that the ‘big five’ Member States:- France, Italy, Germany, Belgium and the Netherlands, all founding members of the EEC, accounted for 160 cases in the pre-Regulation 1 era, 87.9%, while all the remaining Member States provided only 22 cases, 12.1%, and obviously one factor which played a major role in these figures for those periods was the period of European Community membership in relation to each State. Broberg and Fenger also highlight the variations in Member States’ use of the preliminary rulings procedure, with considerably more references from the original EU 15.[footnoteRef:37] There is continued uncertainty as to the rationale for divergent levels of references, with support for explanations based on the levels of litigation where potential EU law issues are raised, and the extent to which cross border activities are involved in a particular Member State.[footnoteRef:38] The data for the period 1 May to end 2013 are set out in Table 3. [36:  See C. Harding (1992) 17 E.L.Rev 105; A. Stone Sweet and T. L. Brunell ‘The European Court of Justice and the national courts: a statistical analysis of preliminary references, 1961-95’ (1998) 5 Journal of European Public Policy 66 at 72; A. Stone Sweet and T. L. Brunell, ‘Constructing a Supranational Constitution: Dispute Resolution and Governance in the European Community’ (1998) 92 American Political Science Review, 63 at 66-67; G. Tridimas and T. Tridimas, ‘National Courts and the European Court of Justice: A public choice analysis of the preliminary reference procedure’ working paper, December 2001. See also H. G. Schermers, C.W.A. Timmermans, A. E. Kellermann, & J. S. Watson (eds) Article 177 EEC: Experiences and Problems (Oxford, N.H.P&C, 1987) at p11, suggesting that other reasons “for reluctance in the national courts to submit preliminary requests to the Court of Justice may be traced to particular judicial attitudes in the various Member States.”]  [37:  Broberg and Fenger supra chapter 2.]  [38:  Ibid, see also Sweet Stone and Brunell, supra; C. Harding ‘Who Goes to Court in Europe? An Analysis of Litigation against the European Community’ (1992) 17 E.L.Rev 105.; G. Tridimas and T. Tridimas, ‘National Courts and the European Court of Justice: A public choice analysis of the preliminary reference procedure’ working paper, December 2001.] 


Table 3 – Competition Law Rulings by Country 1 May 2004 to end 2013

	Country
	Frequency
	Percent

	Austria 
	1
	2.6

	Belgium
	3
	7.7

	Czech Republic
	1
	2.6

	Denmark
	2
	5.1

	Finland
	0
	0

	France
	5
	12.8

	Germany
	5
	12.8

	Greece
	2
	5.1

	Hungary
	1
	2.6

	Ireland
	1
	2.6

	Italy
	6
	15.4

	Luxembourg
	0
	0

	Netherlands
	2
	5.1

	Poland
	1
	2.6

	Portugal
	1
	2.6

	Slovakia
	1
	2.6

	Spain
	5
	12.8

	Sweden
	2
	5.1

	UK
	0
	0

	Total
	39
	100.0



In Article 234 and Competition Law: An Analysis, as outlined earlier, the ‘big Five’ set of Member States were clearly identifiable as those with the greatest number of competition law related rulings:- France, Italy, Germany, Belgium and the Netherlands. This Table[footnoteRef:39] suggests that- at least for Italy, Germany and France, this trend has continued. The number of ‘Spanish’ preliminary rulings reflects data from other recent empirical research which highlighted the recent prevalence of private enforcement of the competition rules before the Spanish courts.[footnoteRef:40] It is also encouraging that we have witnessed some rulings in relation to references by courts from May 2004 accession States. However, the absence of any competition law preliminary rulings in relation to the UK is notable, and further research into the apparent reluctance of the judiciary in the UK’s legal systems to make preliminary references is advocated. [39:  Which includes all States from the pre-Regulaton 1 period, (including Luxembourg and the UK in relation to which there were no rulings in the more recent period) and all other newer accession States whose courts have sought competition rulings from the Court under the Article 267 procedure since accession.]  [40:  Albeit rarely in relation to damages actions. See Spain Report by Prof Francisco Marcos at www.clcpecreu.co.uk, and B Rodger (ed) Competition law Comparative Private Enforcement and Collective Redress Across the EU (Kluwer Law International, 2014).] 


Competition Law Issues in Rulings to 1 May 2004
In the pre-May 1 2004 research, the competition law issues involved in the ruling were considered, and it is important to review this information, to ascertain to what extent in the post-May 1 2004 case-law we can observe a continuation of earlier case-law patterns or new case-law trends emerging as a result of changing legal or economic contexts across the EU. Table 4 provides details of the types of competition law issues which arose in all the competition law-related rulings in the pre-1 May 2004 period and the frequency with which they arose and this is illustrated graphically in Chart 5. Table 5 crosstabulates the different competition law issues with the periods within which the rulings were examined, to assess the extent to which the Court had to focus on divergent competition law concerns across the different periods. The first task was to identify categories of competition law issues according to the competition law provisions concerned in the dispute, by looking primarily at the Court ruling. The simplest categorisation would therefore have been to consider cases based on three categories: Articles 81 (now 101 TFEU), 82 (now 102 TFEU) and the State aid rules. However, this would have ignored the clearly distinctive elements in cases where either of the primary competition law rules were combined with other rules in the Treaty. For instance, the application of Article 81 in a conspiracy/cartel case could not be equated with a case which applied Article 81 in conjunction with Article 10 EC, where effectively the issue concerned the legality of certain State legislative provisions. The application of Article 82 and Article 86 (now Article 106 TFEU) to public undertakings was a specific and distinctive category of cases, yet closely related to cases involving the application of a combination of Articles 10/81/82/86.[footnoteRef:41] The application of Article 81 to horizontal issues, cartels effectively, on the one hand, and vertical restraints on the other raised distinctive concerns, and it was deemed appropriate to separate these two strands of cases within the broad Article 81 genre to be able to collect appropriate data on each separately. Similarly, for accurate identification of the case-law, it was considered that cases where parties pled a combination of Articles 81 and 82, and these issues were considered jointly by the Court, should be treated as a separate category. While it is not always straightforward to identify cases primarily focused on procedural/remedial issues, certain cases involved minimal consideration of the substantive rules but concerned the necessary remedies to be provided by national courts and/or the appropriate procedure to be adopted in a competition law context. These cases merited a separate combined category as procedural/remedial issues tend to overlap to a great extent. For example Crehan was a case about remedies set in the procedural context of competition law litigation in the English courts.[footnoteRef:42] The final category, national competition law, was only involved in one case in the UK, and it was decided that this marginally fell within the scope of the research.[footnoteRef:43] Subjective judgments were necessary in categorising cases, particularly where there was still some overlap between the 10 categories, and in these cases, it was a question of degree and extent as to how to categorise the case.[footnoteRef:44]  [41:  Note that while some of the cases involve the application of all four provisions simultaneously, many of these cases involved the application of a set of three of these provisions.]  [42:  Case C-453/99 [2002] ECR I-6297.]  [43:  R v The Competition Commission ex parte Milk Marque Ltd, Case C-137/00 [2003] ECR I-7975.]  [44:  See for example SA Portelange v SA Smith Corona Marchant International and others Case 10/69 [1969] ECR 309, discussed in Part II Chapter 7, which involved vertical restraints and procedure, but primarily concerned the latter issue and was accordingly placed in the procedure/remedies category.] 


Table 4 Competition Law Issues in Rulings to 1 May 2004

	 Competition Law Issue
	Frequency
	Percent

	
	State Aid
	             24
	13.2

	 
	Vertical restraints
	44
	24.2

	 
	Article 81 cartels
	6
	3.3

	 
	Article 82
	10
	5.5

	 
	Articles 81/82
	15
	8.2

	 
	Articles 10/81
	27
	14.8

	 
	Articles 82/86
	20
	11.0

	 
	Combination Arts 10/81/82/86
	26
	14.3

	 
	National competition law
	1
	0.5

	 
	Procedure/
Remedies
	9
	4.9

	 
	Total
	182
	100.0




Chart 5 Competition Law Issues in Rulings to 1 May 2004
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The overall picture in terms of competition law issues addressed in the rulings was obviously dependent upon the particular trends in the various Member States, notably the ‘big five’ of France Italy, Germany, Belgium and the Netherlands.[footnoteRef:45] Clearly, the most frequent issue arising in Court rulings during the period, in terms of the specific categories adopted for this assessment, was vertical restraints with 44 cases in total, representing 24.2% of the total. This included a number of landmark cases involving the application of Article 81 to vertical agreements, although it is notable that between 1998-2004, the number of references decreased. It was suggested at that time that this may have reflected the mature body of jurisprudence on this area of law and also the introduction of Block Exemption Regulation 2790/1999,[footnoteRef:46] and although it was anticipated that the number of rulings in this area would decrease in future,[footnoteRef:47] this has not been the experience to date as discussed below. There were relatively few pure cartel cases under Article 81, at six in total, and similarly only 10 Article 82 cases. These figures were augmented by the total of 15 combined Article 81/82 cases but the overall total in these three categories involving the ‘classic’ application of competition rules was only 31, 17% of the total number of rulings. There was a considerable focus on competition law and State involvement, whether directly under the State aid rules, with 24 cases, 13.2% of the total, or under the various categories exploring different aspects of the interrelationship between the competition rules and State regulation:- Article 10/81 with 27 cases, 14.8%; Articles 82/86 with 20 cases, 11%; and a combination of Articles 10/81/82/86 with 26 cases, 14.3%. Overall these latter three categories combined constituted 40.1% of cases, and when the State aid figures were added, a clear majority of 53.3% of cases fell within this broad sub-set of cases involving State involvement, and this trend was particularly stark in certain Member States, notably France and Italy.[footnoteRef:48] There were only nine cases in the procedure/remedies category, at 4.9% of the overall total, and one case concerning the application of national competition law, 0.5%. [45:  See Rodger, Article 234 and Competition Law: An Analysis supra chapter 3.]  [46:  OJ L 336/21, 1999.]  [47:  See also Robertson supra fn 22.]  [48:  See Rodger, Article 234 and Competition Law: An Analysis supra chapters 4 and 5.] 

Table 5 facilitates an assessment of the trends in terms of competition law issues considered in different periods. In the early two periods to 1979 vertical restraints issues were the focus of 18 cases out of a total of 36 cases, 50%, with the Belgian courts particularly prolific in the this context, followed by the French and Dutch courts. The number of rulings in this category remained fairly high till 1997, although a much lower percentage of the overall total in these periods. There appeared to be two distinct periods where cartel issues under Article 81 were raised, in 1980-1985 and 1992-1997, although the Article 82 cases and Article 81/82 combined cases were fairly well spread throughout the different periods, as were the procedure/remedies cases. There was a clear prevalence of Article 10/81 cases during the 1980s accounting for a total of 18 of the total 59 cases in the period 1980-1991, 30.5%, compared with a total in this category of 27 cases over all six periods to 2004, 14.8%. These cases were constituted almost exclusively by a cluster of French rulings involving the compatibility with Article 81 of various state regulatory measures in these two periods. There was a remarkable increase in the number of rulings in the two categories involving the combined application of Articles 82/86 and 10/81/82/86 respectively, constituting 35 of the total 91 cases in the period 1992-2004, 38.5%, compared with a total in these two categories of 13 cases in the first four periods to 1991, 14.3%. These increases were primarily due to rulings in Italian and Dutch cases in the last two periods. When combined with the dramatic increase in State aid rulings in period six, 1998-2004, to 12 cases across a number of the Member States (notably Italy), and the four Article 10/81 rulings, 34 of the 46 cases in this period, 73.9%, focused on the application of EU competition rules in the context of State regulation or State market involvement. Accordingly this broad category of case-law was clearly the primary focus of competition law rulings in the latter period to 1 May 2004. 



Table 5 Competition Law Issues in Different Periods to 1 May 2004

	Competition Law Issues
	Period
	Total

	 
	1958-1973
	1974-1979
	1980-1985
	1986-1991
	1992-1997
	1998-2004
	1958-2004

	
	State Aid
	2
	1
	4
	2
	3
	            12
	24

	 
	Vertical restraints
	             10
	8
	7
	6
	9
	               4
	44

	 
	Article 81 -cartels
	0
	0
	3
	0
	3
	0
	6

	 
	Article 82
	0
	3
	1
	3
	1
	2
	10

	 
	Articles 81/82
	2
	3
	0
	3
	5
	2
	15

	 
	Articles 10/81
	0
	1
	11
	7
	4
	4
	27

	 
	Articles 82/86
	1
	2
	0
	4
	6
	7
	20

	 
	Combination Arts 10/81/82/86
	1
	1
	1
	3
	9
	11
	26

	 
	National competition law
	0
	0
	0
	0
	0
	1
	1

	 
	Procedure/ Remedies
	1
	0
	3
	1
	1
	3
	9

	Total
	17
	19
	30
	29
	41
	46
	182



Competition Law Issues in Rulings Post-1 May 2004
The remainder of this article will provide a brief quantitative analysis of the competition issues raised by the competition law-related preliminary rulings post 1 May 2004 to end 2013 and then a more detailed and qualitative assessment of the contribution to the EU competition law jurisprudence made by those rulings. It should first be stressed again that State aid case-law played a prominent role in the periods leading up to 1 May 2004, and although there is evidence that this has continued post-Regulation 1/2003, that case-law falls outside the scope of the current research and article. It was also decided generally that the research categories for the more recent period should be rationalised and we have identified the case-law as falling within 5 broad categories of competition case-law. The category of procedure and remedies has been rebranded as Enforcement/remedies, Moreover, there has been a considerable increase in case-law in that context recently due, primarily, to an increase in rulings concerning Regulation 1/2003/the role of NCAs in the new decentralised enforcement network and, also, increasing case-law regarding aspects of private enforcement before the national courts. As outlined above, cases concerning aspects of state regulation or intervention arose frequently cases particularly in the last period to 1 May 2004, and this trend has subsequently continued though at a slightly reduced level particularly in relation to the combined application of Arts 102/106 TFEU. There has been a steady level of Article 102 rulings,[footnoteRef:49] and an increase in ‘cartel’ case-law under Article 101 TFEU. Although vertical restraints rulings had decreased in the period prior to 1 May 2004 and it had been suggested that this may generally explain the declining levels of competition law preliminary references,[footnoteRef:50] there has been a resurgence in this area in the research period to end 2013.  [49:  See Ibanez-Colomo supra fn 22.]  [50:  See Robertson supra fn 22. ] 


Enforcement/Remedies
There have been 11 rulings considered within the broad category of enforcement/remedies. The first cluster of cases in this category all involved aspects of damages claims. Inevitably the first ruling considered the ongoing question of effective remedies for EU competition law infringements, following the earlier ruling in Crehan.[footnoteRef:51] A broad sense of the Crehan judgment has gained currency,[footnoteRef:52] but the Court of Justice in Manfredi[footnoteRef:53] emphasised that in the absence of EU rules, it was for the Member States’ domestic legal systems to provide the rules governing the existence of the right to compensation, subject to the principles of equivalence and effectiveness being observed. This more general ruling has been followed by two cases focusing on the specific issue of access to leniency documentation by a competition damages litigant.[footnoteRef:54] Pfleiderer[footnoteRef:55] concerned a claimant’s entitlement to be given access to leniency documents submitted to a competition authority, in this case the Bundeskartellamt. The Court acknowledged the need to weigh the different interests at stake when granting access to documents containing leniency applications in the context of civil claims for damages. Predictably, the Court did not provide a conclusive answer, leaving the interests to be weighed by the national court. Arguably, given the importance of leniency in uncovering cartels, there is a risk that the role of public enforcement in sanctioning cartels may be reduced as a result of the potential disincentive to apply for leniency where access to leniency information may be granted to subsequent damages claimants.[footnoteRef:56] The Court ruled in Pfleiderer that it is for the national courts to weigh the interests in favour of disclosure of information and in favour of the protection of that information when determining the conditions under which access to documents is permitted or refused.[footnoteRef:57] Under Austrian law, the Cartel Court is prevented from balancing these interests unless all the parties to the proceedings provide their consent to granting access to the Cartel Court's file. Therefore, it decided to submit a preliminary referenceas to whether EU law such provision.[footnoteRef:58] In June 2013, the ECJ ruled in Donau Chemie,[footnoteRef:59] para 49, as follows: [51:  Case C-453/99 Courage Ltd v Crehan [2001] ECR I-6297; see also A Komninos, ‘New prospects for private enforcement of EC competition law: Courage v Crehan and the Community right to damages’ (2002) CMLRev 39(3) 447-487.]  [52:  Note the discussion of the EU ruling and the decision in favour of Crehan by the Court of Appeal following that ruling, in Crehan v Inntrepreneur Pub Co [2004] EWCA Civ 637 (CA). This was overturned on other grounds by the House of Lords, see [2007] 1 AC 333(HL).]  [53:  Joined Cases C-295-298/04 Manfredi v Lloyd Adriatico Assicurazioni SpA [2006] ECR I-6619; [2006] 5 CMLR 17.]  [54:  See also National Grid Electricity Transmission plc v ABB Ltd [2011] EWHC 1717 (Ch)]  [55:  Case C-360/09 Pfleiderer AG v Bundekartellamt [2011] 5 CMLR 7.]  [56:  The Court did not make any formal distinction between corporate statements and pre-existing documents, as suggested by AG Mazak. For further discussion, see for example C Cauffman ‘The interaction of leniency programmes and actions for damages’ (2011) Comp. L. Rev 7(2) 181-221. See also A Singh ‘Pfleiderer: assessing its impact on the effectiveness of the European leniency programme’ [2014] 35(3) ECLR 110-123.]  [57:  Ibid. paras. 30 and 31.]  [58:  Higher Regional Court of Vienna, 12.10.2011, 29 Kt 5/09, published in Wirtschaft und Wettbewerb (WuW), 2012, 547 et seq.]  [59:  Case C-536/11, Bundeswettbewerbsbehorde v Donau Chemie et. al. [2013] 5 CMLR 19.] 

"[…] European Union law, in particular the principle of effectiveness, precludes a provision of national law under which access to documents forming part of the file relating to national proceedings concerning the application of Article 101 TFEU, including access to documents made available under a leniency programme, by third parties who are not party to those proceedings with a view to bringing an action for damages against participants in an agreement or concerted practice is made subject solely to the consent of all the parties to those proceedings, without leaving any possibility for the national courts of weighing up the interests involved."
Accordingly, courts are obliged to balance ("weigh up") the interests of parties e.g., members of a cartel, with those of prospective damage claimants on a case-by-case basis in situations where the latter request access to the court's file.[footnoteRef:60] The final case in this cluster involves the fascinating context of a ‘follow-on’ private damages action by the European Commission following an infringement decision by the European Commission itself in relation to the ‘elevators and escalators’ cartel, in relation to which the Commission had imposed one of the largest fines in EU competition law history.[footnoteRef:61]  In Europese Gemeenschap v Otis NV and others,[footnoteRef:62] the Court held that Article 47 of the Charter of Fundamental Rights of the European Union did not preclude the Commission in those circumstances from bringing a damages action on behalf of the Union. [60:  See for example Singh supra fn 56.]  [61:  Commission Decision C (2007) 512 final, 21 February 2007 (Case COMP/E-1/38.823- Elevators and Escalators.]  [62:  Case C-199/11, [2013] 4 CMLR 4.] 

There has also been a mini-series of cases relating to aspects of the process of fining undertakings for their involvement in competition law infringements.  Autorita Garante della concorrenza e del Mercato v ETI spa,[footnoteRef:63] concerned the question of succession to responsibility for infringements and fines in a complicated factual context involving successor undertakings responsible to the same public authority. Essentially, the Court ruled that where conduct, which constituted an infringement of the competition rules, was adopted by the first undertaking and then continued by the successor undertaking, the latter could be held liable for the full infringement. The ruling in Inspecteur van de Belastingdienst v X BV[footnoteRef:64] clarified one simple technical issue by confirming that in proceedings relating to the tax deductability of a Commission fine, in order to avoid the effectiveness of a Commission decision being impaired, the Commission were entitled to intervene under Article 15(3) of Regulation1/2003. More recently, in Bundeswettbewerbsbehörde and Bundeskartellanwal v Schenker & Co. AG and Others,[footnoteRef:65] the Court of Justice sought to clarify two distinct issues relating to responsibility for infringements. First the Court held that an undertaking could not avoid the imposition of a fine where it erred as to the lawfulness of its conduct either on the basis of the doctrine of legitimate expectations by relying on legal advice or a decision by an NCA.[footnoteRef:66]  The case also concerned the important issue of the extent to which NCAs could apply a national leniency programme to avoid the imposition of a fine in the event of an infringement of Article 101. This was neither precluded nor provided for in Article 5 of Regulation 1/2003, and the Court had to consider the EU enforcement context involving the increasing role of NCAs and the importance of leniency in uncovering cartels, in arriving at a compromise whereby NCAs could ‘exceptionally’ rely on national leniency programmes where they fulfilled the key function underlying an effective leniency policy that the undertaking’s co-operation has led to the detection and suppression of the cartel.[footnoteRef:67] This aspect of the case considerably overlaps with the theme at the core of the remaining cases in this category, namely the role of NCAs in the post-Regulation 1/2003 EU competition law enforcement landscape. [63:  Case C-280-06, Case [2007] ECR I-10893.]  [64:  Case C-429/07 [2009] I-4833.]  [65:  Case C-681/11 [2013] 5 CMLR 25.]  [66:  An NCA can not adopt a negative decision in relation to an infringement of EU law- see Case C‑375/09 Tele2 Polska [2011] ECR I‑3055, paragraphs 19 to 30 discussed below.]  [67:  See paras. 44-50. The Court had to balance the importance of effective application of the rules with the underlying function and utility of effective leniency programmes, especially given the key role leniency has played in the Commission’s enforcement practice,] 

Both VEBIC,[footnoteRef:68] and Tele2 Polska,[footnoteRef:69] concerned the role of NCAs. In the former, the Court stressed that, given the NCA obligation to ensure the effective application of Articles 101 and 102, any national rule which did not allow their participation in proceedings before a national court, in relation to a decision taken by them, was precluded, although it was for national law to designate in what capacity the NCA could participate. In the latter, the Court clarified that under Article 5 of Regulation 1, NCA’s, when enforcing EU competition rules and in order to maintain the hierarchy of enforcers in the ECN, cannot make a formal decision that there is no infringement but can only decide that there are no grounds of action to proceed to an infringement decision. It has been suggested that this may make national enforcers reluctant to take complex cases where the outcomes are uncertain and may lead to prioritisation of enforcement resources on ‘easy’ cases where an infringement decision is most likely.[footnoteRef:70] Toshiba[footnoteRef:71] concerned the role for MS authorities in relation to cartel activities prior to the accession of the Member State (in this case the Czech Republic), confirming that Article 101 and Regulation 1 do not apply to those activities. Member States can continue to penalise such conduct even where the Commission has instituted proceedings in relation to the same conduct post-Regulation1, without infringing the ne bis in idem principle. The subsequent Expedia[footnoteRef:72] case involved the interesting interplay between the application of EU competition law principles by NCA’s and the role of ‘soft law’ Commission guidance in that context. The Court held that an NCA could apply Article 101 to an agreement provided that there was an appreciable restriction of competition, even where the de minimis thresholds as set out in the Commission Notice had not been reached.[footnoteRef:73]  [68:  Case C-439/08 [2011] 4 CMLR 12.]  [69:  Case C-375/09 [2012] 5 CMLR 2.]  [70:  See also W Wils ‘The Combination of the Investigative and prosecutorial Function and the adjudicative Function in EC Antitrust enforcement: a legal and Economic analysis’ (2004) World Competition (27) 201-224.]  [71:  Case C-17/10 Toshiba Corporation and others v Czech Competition Authority, [2012] 4 CMLR 22.]  [72:  Case C-226/11 Expedia inc v Autorite de Concurrence and others, [2013] 4 CMLR 14.]  [73:  The Commission notice on agreements of minor importance which do not appreciably restrict competition under Article 81(1)EC OJ 2001 C368/13.  See for instance G Bushell and M Healy ‘Expedia: the de minimis motice and “by object” restrictions’ (2013) 4(3) JECL& Pract. 224-226.] 



State Regulation
In Article 234 and Competition Law: An Analysis it was notable that the vast majority of rulings, particularly in more recent periods, concerned state aid and/or consideration of the interplay of Article 4(3) TEU (ex Art. 10 EC) or Article 106 with either/both of the prohibitions in Articles 101 and 102. The 6 rulings in this category, excluding state aid, represents a slightly reduced focus on the State and competition law in the preliminary ruling process in this more recent period. National regulation of professional services has constituted an area of particular difficulty for the purposes of application of the EU competition rules,[footnoteRef:74] although Doulamis,[footnoteRef:75] in a reference in criminal proceedings, was a relatively straightforward case where the Court confirmed that the competition rules do not prevent national rules prohibiting dental care providers from engaging in any advertising activity. Its earlier Arduino judgment demonstrated a reluctance to apply the combined effects of Articles 81 and 10 EC without an obvious failure of State supervision in the legislative process,[footnoteRef:76] and in Cipolla v Fazari,[footnoteRef:77] the Court stressed that the competition rules do not preclude a Member State from adopting a legislative measure approving a draft scale of fees. There would appear to be declining case-law in this area more recently. However, late in 2013, the Court ruled in Soa Nazionale Costruttori,[footnoteRef:78] that Articles 101, 102 and 106 TFEU do not preclude legislation imposing on certain companies a scheme of minimum tariffs for certification services to undertakings seeking to participate in procedures for the award of public works contracts. [74:  See Case C-309/99 Wouters [2002] ECR I-1577.]  [75:  Case C-446/05 [2008] ECR I-1377.]  [76:  Case C-35/99 [2002] ECR I-1529.]  [77:  And Macrino, Capodarte v Meloni, Joined Cases C-94/04 and C-202/04 [2006] E.C.R. I-11421; [2007] 4 C.M.L.R. 8.]  [78:  Case C-327/12 Ministero dello Sviluppo economico v SOA Nazionale Costruttori- Organismo di Attestazione SpA, 12 December 2013, nyr.] 

There has been considerable recent case-law examining closely the activities of legal parties, to ascertain whether they are purely exercising public powers or if they also have other activities which could be classified as economic.[footnoteRef:79] For instance, in Motosykletistiki Omospondia Ellados NPID (MOTOE) v Greece[footnoteRef:80] the exercise of public powers to give consent to applications for authorisation to organise motorcycle competitions did not preclude that legal person from being an undertaking in the organisation and commercial exploitation of motorcycle events as these constituted economic activities. Health care and pensions have generated many of the refinements in the case law determining the point at which the competition rules apply. The focus of the Court's tests, explicitly or implicitly, is the extent to which the schemes and systems in question exhibit dimensions of solidarity. This notion is likely to be demonstrated on a number of levels,[footnoteRef:81] particularly by reference to the characterisation of a system in terms of its membership, funding and benefits.[footnoteRef:82]  In Kattner Stahlbau GmbH v Maschinenbau- und Metall- Berufsgenessenschaft the Court ruled that an employers' liability insurance association, with compulsory affiliation in relation to accidents at work and occupational diseases, was not an undertaking for the purposes of Articles 101 and 102 where it fulfilled an exclusively social function, and it was for the national court to verify that it satisfied the principle of solidarity and was subject to state control. [footnoteRef:83] Nonetheless, AG2R Prevoyance v Beaudout pere et Fils SARL,[footnoteRef:84]  confirmed that even an entity characterised by solidarity (in this case a scheme for the supplementary reimbursement of health care costs) and which was non profit-making, may be engaged in an economic activity with other services, but that did not preclude the grant of exclusive rights under Article 106(2)[footnoteRef:85] even in the absence of services of general economic interest (‘SGEI’).[footnoteRef:86]  [79:  See Case C-113/07 SELEX Sistemi Integrati SpA v Commission[2009] ECR I-2207.]  [80:  Case C-49/07E.C.R. I-4863; [2008] 5 C.M.L.R. 11.]  [81:  See V. Hatzopoulos, ‘Health Law and Policy: The Impact of the EU’ in G de Búrca (ed.) EU Law and the Welfare State—In Search of Solidarity (Oxford, OUP 2005). ]  [82:  Case C-160/91 Poucet and Pistre [1993] E.C.R. I-637.]  [83:  Case C-350/07 [2009] E.C.R. I-1513; [2009] 2 C.M.L.R. 51. See also Case C-437/09 AG2R Prevoyance v Beaudout pere et Fils SARL [2011] 4 CMLR 19.]  [84:  Case C-437/09 [2011] 4 CMLR 19. See also Case C-205/03P FENIN [2006] E.C.R. I-6295; [2006] 5 C.M.L.R. 7.]  [85:  See Case C-67/96 Albany International [1999] ECR I-5751.]  [86:  See also Case C-1/12  Ordem dos Tecnicos Officiais de Contas nyr discussed below as it was primarily an Art 101 case though there is also a brief reference to art 106(2).] 


Article 102- Abuse of Dominance
There have been 5 cases post-Regulation 1/2003 related to Article 102, including the relatively straightforward Swedish reference in Kanal 5 Ltd v STIM[footnoteRef:87] concerning the differential calculation of royalties according to whether a broadcaster was a public or commercial organisation. The Court provided that it was for the national court to determine if this involved the application of dissimilar conditions to equivalent transactions and thereby constituted a discriminatory infringement under Article 102(c). More recently, Compass-Datenbank[footnoteRef:88] simply concerned the scope of the concept of an undertaking in relation to art 102, and the limitations on the scope of that concept (and hence the application of the competition rules) in relation to certain activities of public authorities.[footnoteRef:89] There have also been three rulings which have considered important aspects of the central question under Article 102 as to what type of market/commercial behaviour may be deemed abusive and prohibited. [87:  Case C-52/07 [2008] ECR I-9275.]  [88:  Case C-138/11 Compass Datenbank GmbH v Republik Osterreich, nyr.]  [89:  The collection and making available of data in a companies register for renumeration. Cf the Scottish case of Miller & Bryce Ltd v Keeper of the Registers of Scotland [1997] SLT 1000.] 

 Sot. Lelas kai Sia EE v GlaxoSmithKline AEVE Framakeftikon Proionton[footnoteRef:90] was a classic EU competition law case involving a typical compromise ‘solution’ by the Court to a situation whereby the producer of certain medicinal products (for the treatment of migraines, epilepsy and asthma) refused to meet the orders of wholesalers engaged in parallel exports of those products from Greece to higher priced markets. The prohibition of parallel exports is clearly contrary to EU law, but the Court did recognise the fact that in such markets where there was price regulation, prices in member states were to an extent reflective of the need for research and innovation and that a dominant supplier may counter in a reasonable and proportionate way any threat to its own commercial interests. Accordingly it would be for the national court to ascertain if the orders were ordinary having regard to the requirements of the market in the first Member State and the previous business relations between the parties.  The Court concluded that a refusal to supply in relation to orders which were not ‘ordinary’ would be objectively justified under Article 102. [90:  Case C– 468/06 [2008] ECR I-7139.] 

In 2011, the Court had to consider the issue of margin squeeze under Article 102 in another Swedish reference in TeliaSonera.[footnoteRef:91] In Deutsche Telekom,[footnoteRef:92] the Court had earlier confirmed that it was sufficient to demonstrate that a combination of the wholesale and retail prices would exclude an ‘as efficient competitor’, determined according to the dominant undertaking’s own costs,[footnoteRef:93] irrespective of whether any final consumer had been harmed.[footnoteRef:94] The protection of the competitive process, and hence competitors, to ensure consumer choice between alternative suppliers was vital.[footnoteRef:95] The Commission’s Guidance on Enforcement Priorities considers refusals to supply and margin squeezes together, given that the latter have traditionally been viewed as constructive refusals to supply. However, the Court in TeliaSonera adopted a different approach, and considered the Bronner line of case-law as only applying to outright refusals to supply as otherwise it would unduly restrict the application of Article 102. The indispensability criterion, therefore, is not a pre-requisite in the context of margin squeeze but is of relevance in the practical assessment of the likely foreclosure effects of the practice. Interestingly, a broadly similar approach, critical of the ‘pigeon holing’ of abusive conduct under Article 102 was adopted in a judgment by Mann J in Purple Parking Ltd v Heathrow airport Ltd[footnoteRef:96] in the High Court in England in 2011 in relation to the alteration of previous arrangements for companies with off-airport parking which provided ‘meet and greet’ or valet parking services at Heathrow in competition with the provision by the terminal owner. [91:  Case C-52/09 Konkurrensverket v TeliaSonera Sverige AB [2011] 4 CMLR 18.]  [92:  Case C-280/08 P [2010] 5 CMLR 27.]  [93:  See paras 197-202.]  [94:  See for example para 176.]  [95:  See. paras 253-255.]  [96:  [2011] EWHC 987 (Ch).] 

The most recent case was Post Danmark,[footnoteRef:97] an interesting and significant case in relation to when selectively low pricing constitutes abusive behaviour, which involved consideration of whether exclusionary effects required to be demonstrated and the scope for an objective justification defence. The Commission Guidance on Article 102 Enforcement priorities concentrates, in relation to pricing abuses, on whether a dominant undertaking’s pricing strategy would hamper competition from an ‘as efficient’ competitor.[footnoteRef:98]  The main tool the Commission uses to establish whether an ‘as efficient’ competitor could compete is to establish if the dominant undertaking is engaging in below costs pricing through the operation of the scheme. The cost benchmarks that the Commission use through the Guidance are Average Avoidable Cost (AAC) or Long-Run Average Incremental Cost (LRAIC). If the Commission discovers, using these benchmarks, that the dominant undertaking’s sale price, including the discount or rebate, is above cost, it will assume that an equally efficient competitor could compete on the merits in the market and that there will be no adverse impact on competition or on consumers. The Court of Justice ruling in Post Danmark,[footnoteRef:99] while reiterating the ‘special responsibility’ of dominant undertakings and that not all forms of price competition are legitimate, emphasised the contemporary significance of the ‘as efficient competitor’ concept and the continued practical importance of cost-based tests under Article 102. The exclusion of less efficient competitors was not anti-competitive and, accordingly, a pricing policy whereby a charge to a particular customer was less than ATC (but above average incremental costs) was not necessarily abusive conduct. [97:  Case C-209/10, Post Danmark A/S v Konkurrenceradet nyr.]  [98:  Guidance, [2009] OJ C45/02 at paras 23-27.]  [99:  Case C-209/10 Post Danmark A/S v Konkurrenceradet [2012] 4 CMLR 23.] 




Article 101- horizontal arrangements
There were six cases resolving issues relating to the application of Article 101 to horizontal agreements or arrangements, a significant increase in relation to earlier periods. The European Courts have reiterated in a line of case-law, that agreements on the exchange of information “are incompatible with the rules on competition if they reduce or remove the degree of uncertainty as to the operation of the market in question with the result that competition between undertakings is restricted”.[footnoteRef:100] The Commission Guidelines on Horizontal Co-operation Agreements[footnoteRef:101] provides further details on the approach to be adopted to information exchange agreements. The sharing of disaggregated, non-publicly available confidential information on future intentions is likely to be regarded as an object infringement, whereas the exchange of aggregated, historic and non-commercially sensitive information will be regarded on an effects basis, by comparison with the competitive situation which would prevail in the absence of the shared information. The approach to be adopted was confirmed by the Court in its preliminary ruling in ASNEF-EQUIFAX  in relation to a register established in Spain which made available solvency and credit information provided by lending and credit organisations, as follows:-“ It follows that, provided that the relevant market or markets are not highly concentrated, the system does not permit lenders to be identified and that the conditions of access and use by financial institutions are not discriminatory, an information exchange system such as the register is not, in principle, liable to have the effect of restricting competition within the meaning of Art.[101(1)] . “[footnoteRef:102]  [100:  Case C-7/95 P John Deere Ltd v Commission [1998] E.C.R. I-3111; [1998] 5 C.M.L.R. 311 at paras. 88 and 90; case C-194/99 P Thyssen Stahl v Commission [2003] E.C.R. I-10821 at para. 81.]  [101:  Guidelines on the applicability of Article 101 of the treaty on the Functioning of the European Union to horizontal co-operation agreements, 2011 OJ C11/1; 2011 OJ C33/20. ]  [102:  Case C-238/05 ASNEF-EQUIFAX Servicios de Informacion sobre Solvencia y Credito SL v Asociacion de Usuarios de Servicios Bancarios (AUSBANC) [2006] E.C.R. I-11125; [2007] 4 C.M.L.R. 6 at para 61. ] 

In assessing restrictions under Article 101, the Commission has come to use the language of "hardcore" restraints to describe the most objectionable forms of collusive behaviour.[footnoteRef:103] Such restrictions are generally considered by the Commission to constitute restrictions by object.[footnoteRef:104] For horizontal agreements, these will include price-fixing, limitation of output and the sharing of markets or customers.[footnoteRef:105] An excellent example to highlight the approach to be taken in relation to by object restrictions is the preliminary ruling in Competition Authority v Beef Industry Development Society Ltd.[footnoteRef:106] In that case, due to perceived overcapacity in the Irish beef processing industry, processors formed the so-called Beef Industry Development Society Ltd (hereinafter, “BIDS”), which purchased cattle from breeders, slaughtered and de-boned them, and then sold the beef in Ireland and abroad. The processors wished to reduce the overcapacity through agreed arrangements and set up arrangements where effectively those remaining in the industry (‘the stayers’) compensated those leaving the industry (‘the goers’). The Court confirmed that where an agreement’s object was to prevent, restrict or distort competition, it was prohibited by Article 101(1) without any need to take into account any anti-competitive effects on the market.[footnoteRef:107] In order to determine if an agreement came within the prohibition, close attention should be given to its wording and the objectives it seeks to attain.[footnoteRef:108] In this case, the object of the agreement was to appreciably change the structure of the market by encouraging the withdrawal of competitors, thereby replacing a process of rivalry by a process of co-operation, patently conflicting with the purpose of Article 101.[footnoteRef:109] In contrast with the approach set out in European Night Services,[footnoteRef:110] the Court in BIDS looked beyond the objectively ‘hard-core’ nature of the infringement, stressing that the assessment under Article 101(1) is to be made in the light of the agreement’s ‘economic context’,[footnoteRef:111] a more contextual and economic-based approach to ‘by object’ restrictions,[footnoteRef:112] assessing the arrangement in the context of the nature of the particular industry and rivalry involved.[footnoteRef:113] T-Mobile Netherlands BV,[footnoteRef:114] linked the first two cases; first by  confirming that exchanges of information in markets with homogenous products and high market concentration are more likely to restrict competition, particularly in oligopolistic markets;[footnoteRef:115] and secondly, stressing that not only practices having a direct effect on prices paid by consumers are prohibited as by object restrictions, as Article 101 is designed to protect ‘not only the immediate interests of individual competitors or consumers but also to protect the structure of the market and thus competition as such.’[footnoteRef:116] More recently, the ruling in Allianz Hungária Biztosító Zrt[footnoteRef:117] revisited the question of how to assess ‘by object’ agreements between insurance companies and car repairers relating to hourly repair charges. The Court’s approach has been criticised for causing uncertainty by further blurring the lines between object and effect restrictions in requiring a market contextual analysis of by object agreements.[footnoteRef:118] Finally, in Protimonopolny[footnoteRef:119] the Court ruled that the question of whether an undertaking adversely affected by an arrangement was operating illegally is irrelevant to the question whether a by object agreement infringes the Article 101 TFEU prohibition.  [103:  See Guidelines on the Application of Article 81(3) of the Treaty [2004] O.J. C101/08.]  [104:   ibid., para.23.]  [105:  Case T-53/03 BPB Plc v Commission [2008] E.C.R. II-1333; [2008] 5 C.M.L.R. 18.]  [106:  Case C-209/07 [2008] E.C.R. I-8637; [2009] 4 C.M.L.R. 6.]  [107:  Ibid. At paras. 15-17. See Case C-8/08 T-Mobile Netherlands BV v Raad van Bestuur van de Nederlandse Mededingingsautoriteit [2009] E.C.R. I-4529; [2009] 5 C.M.L.R. 11 at paras. 28 and 30; and Joined cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline Services unlimited v Commission [2009] E.C.R. I-9291; [2010] 4 C.M.L.R. 2 at para 55.]  [108:  At paras. 18-21. See Case C-551/03 P General Motors BV v Commission [2006] E.C.R. I-3173; [2006] 5 C.M.L.R. 1.]  [109:  At paras. 24-37.]  [110:  See case T-374-75, 384 and 388/94, European Night Services and others v Commission, [1998] ECR II-3141, para. 136.]  [111:  At para. 17. ]  [112:  See A Andreangeli ‘From mobile phones to cattle: how the Court of Justice is reframing the approach to Article 101 (formerly 81 EC Treaty) of the EU Treaty’ (2011) World Competition 34(2) 215-243. See also O Odudu ‘Restriction of competition by object—what is the beef?’ (2009) Comp.L.J 8(1) 11-17 at 13. See the Court’s preliminary ruling in Case C-8/08 T-Mobile Netherlands BV v Raad van Bestuur van de Nederlandse Mededingingsautoriteit [2009] E.C.R. I-4529; [2009] 5 C.M.L.R. 11. ]  [113:  See Andreangeli supra and also A Andreangeli ‘Modernising the Approach to Article 101 TFEU in respect to Horizontal agreements: Has the Commission’s Interpretation ‘Come of Age’?’ (2011) Competition and Regulation 195.]  [114:  Case C-8/08 T-Mobile Netherlands BV v Raad van Bestuur van de Nederlandse Mededingingsautoriteit supra. ]  [115:  See para 35. See also Case C-194/00 P Thyssen Stahl v Commission [2003] ECR I-10821.]  [116:  At para. 38.]  [117:  Case C-32/11, Allianz Hungaria Biztosito Zrt v gazdasagi Versenyhivatal nyr]  [118:  See Case C-32/11 Allianz Hungária Biztosító Zrt,v Gazdasági Versenyhivatal [2013] 4 CMLR 25, and Nagy, C I ‘The Distinction Between Anti-competitive Obejct and Effect after Allianz: The End of Coherence in Competition Analysis?’ (2013) 36 World Competition 541-564.]  [119:  Case C-1/12 Ordem dos Tecnicos Officias de Contas v Autoridade da Concorrencia, nyr.] 

There have also been two rulings involving ‘by effect’ restrictions and consideration of the Wouters/legitimative objectives jurisprudence. Wouters,[footnoteRef:120] was an Art 267 TFEU reference regarding the compatibility of Dutch rules that prevented members of the Bar operating in multidisciplinary partnerships with accountants. The Court initially stated that the rules, which were a decision of an association of undertakings, were restrictive of competition; but it also stressed that account must be taken of the ‘overall context’ in which the decision was taken and its effects.[footnoteRef:121] After completing its analysis the Court came to the view that the rules did not go beyond, ‘what is necessary in order to ensure the proper practice of the legal profession’.[footnoteRef:122] This requires a balance to be struck between the economic imperatives of competition and some other type of principle; for example the interests of good administration of justice or the special situation of sports.[footnoteRef:123] In Ordem dos Tecnicos Officias de Contas[footnoteRef:124] it was held that the restrictions contained in the rules relating to the system of compulsory training for chartered accountants by a particular professional association may be prohibited if the restrictive effects of such decisions by an association of undertakings went beyond what was necessary under the Wouters criteria (to be determined by the national court). The Court was faced with a similar issue in Consiglio Nazionale dei Geologi,[footnoteRef:125] in relation to a code of conduct of a professional association which prohibited the application of scale fees by its members. The Court ruled that the national court had to ascertain whether the ‘by effect’ restrictions on competition resulting from those rules, based on the dignity of the profession, were necessary for the pursuit of  the legitimate objectives of providing guarantees to consumers’ regarding geologists’ services. [120:  Case C-309/99 Wouters v Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR I-1577.]  [121:  At para 97.]  [122:  At para 109.]  [123:  See, for instance Case C-519/04 P, Meca-Medina v Commission [2006] ECR I-6991. See for instance Weatherill, SR ‘Anti-doping revisited - the demise of the rule of 'purely sporting interest?’ [2006] ECLR 645.]  [124:  Case C-1/12 Ordem dos Tecnicos Officiais de Contas v Autoridade da Concorrencia, nyr.]  [125:  Case C-136/12 Consiglio Nazionale dei Geologi v AGCM, [2013] 5 CMLR 40.] 


Article 101- Vertical restraints
The Commission’s enforcement priorities in recent years have clearly focused on cartels and that has led to a particular strand of case law under Article 265 TFEU focusing on fines, leniency, procedures and due process requirements.[footnoteRef:126] However, as outlined above, there has been increasing Article 267 case-law in relation to horizontal arrangements. Nonetheless vertical restraints has constituted an important strand of the preliminary ruling case-law, if one considers cases such as Delimiitis,[footnoteRef:127] and Article 267 continues to play a significant role in relation to the legality of a range of commercial arrangements concerning the distribution of products and services, as demonstrated by the ten cases in this category. The first sub-set of 4 cases has involved the application of motor vehicle distribution block exemption Regulation. [footnoteRef:128]  CW-Audi v Skandinavisk Motor Co A/S,[footnoteRef:129] Brunsteiner GmbH v Bayerische Motorenwerke AG (BMW),[footnoteRef:130] and City Motors Groep NV v Citroen Belux NV[footnoteRef:131] respectively all concerning termination of contractual arrangements. Auto 24 SARL[footnoteRef:132] involved selective distribution, and refusal to grant authorisation as a distributor, with the Court outlining the differences between quantitative and qualitative selective distribution systems and the required criteria under the two separate options. A second cluster of cases involved three references from Spanish courts concerning the application of Regulation 2790/1999 in the context of exclusive supply arrangements (involving retail price provisions) to petrol stations:- in CEEES v Compania de Emresarios de Estaciones de Servicio,[footnoteRef:133] Spain Pedro IV Servicios v Total Espana SA,[footnoteRef:134]  and CEPSA v LV Tobar e Hijos SL.[footnoteRef:135]  [126:  See for instance I Forrester, ‘Antitrust Judicial review: highlights of 560 EU and national cases’ e-competitions, No 35611.]  [127:  Case C-234/89 [1991] ECR I-935.]  [128:  Regulation (EC) No 1475/95, subsequently Regulation (EC) No 1400/2002 (now replaced by Regulation 461/2010).]  [129:  Case C-125/05 [2006] ECR I-7637.]  [130:  Joined cases- C-376/05 and C-377/05 [2006] ECR I-11383.]  [131:  Case C-421/05 [2007] ECR I-653.]  [132:  Case C-158/11 Auto 24 SARL v Jaguar land Rover France SAS, [2012] 5 CMLR 3.]  [133:  Case C-217/05 14 December 2006.]  [134:  Case C-260/07 [2009] ECR I-2437.]  [135:  Case C-279-06 [2008] ECR I-6681.] 

Two cases have involved rulings in relation to the Vertical Agreements Block exemption Regulation (2790/1999). Pierre Fabre Dermo-Cosmetique SAS v President de l’autorite de la concurrence[footnoteRef:136] concerned the sale of cosmetics and personal care products within a selective distribution network. The Court ruled clearly that a contractual clause requiring sales to be made where a qualified pharmacist was present resulted in a ban on the use of internet for such sales and was a restriction by object, which could not be justified in the context of non-prescription medicines, nor by a purported need to maintain a prestigious image. Furthermore, it could not fall within VBE 2790/1999[footnoteRef:137] as some degree of parallel trade in the goods or services in question must be possible, based on the distinction between "active" and "passive" sales. More recently, the Court ruled in La Retoucherie[footnoteRef:138] on a specific and technical issue regarding the territorial scope of a no-competition clause under Art 5(b) of Regulation 2790. [136:  Case C-439/09 [2011] ECR I-9419.]  [137:  Article 4(c). See also article 4(c) of Regulation 330/210, which replaced the old VABER 2790/1999.]  [138:  Case C-117/12, La Retoucherie de Manuela SL v la Retoucherie de Burgos SC, nyr.] 

The final case in this broad category was Murphy v Media Protection Services Ltd.[footnoteRef:139] It concerned the licensing of broadcasting rights for English Premier League football matches by the English football Association Premier League (‘FAPL’), whereby the broadcasters who had tendered successfully agreed:- not to exploit their rights outside of their territory; to encrypt their transmissions in order to prevent viewings outside of their territory; and not to sell decoder cards outside of their territory. The case concerned actions brought by FAPL in the English High Court after discovering that pubs in the UK had been using Greek decoder cards, in violation of the exclusivity provisions entered into between FAPL and the Greek broadcaster. In relation to the compatibility of the licensing agreements with EU competition law, the Court considered that while exclusive licensing agreements are not anti-competitive “in principle”,[footnoteRef:140] agreements which pursue the aim of partitioning the internal market are regarded as restrictions of competition by ‘object’,[footnoteRef:141] and such restrictions on passive sales which confer absolute territorial protection are not exemptable.  [139:  Joined cases C-403/08 and C-429/08 [2012] ECR I-9083.]  [140:  Para. 138.]  [141:   Based on Article 3(3) TEU and Protocol 27 to the Treaty. See Case 56/65 Société Technique Minière v Maschinenbau Ulm GmbH [1966] ECR 235; Case 56/64 Consten & Grundig [1966] ECR 299; C-468/06 Sot. Lelos kai Sia v GlaxoSmithKline [2008] ECR I-7139; C-501/06 GlaxoSmithKline v Commission [2009] ECR I-9291.] 


Conclusions
This brief review of the competition law preliminary rulings since May 1 2004 has demonstrated the continued significance of the process and the jurisprudence developed by the Court through this constitutional mechanism. Although there is evidence that the relative frequency of preliminary rulings compared to competition law appeals under Article 265 TFEU has been decreasing recently, there is still a steady number of important rulings each year, and moreover a clear upward trend in 2012 and 2013. This is particularly notable given the exclusion, in comparison with the related research in earlier periods to 1 May 2004, of State aid case-law. The frequency of resort to the preliminary rulings process is again evidenced in certain states, notably France, Italy and Germany although there is evidence that courts of States that have acceded to the EU more recently are also utilising the mechanism. In relation to the substantive focus of the rulings, vertical restraints litigation is still, perhaps surprisingly,[footnoteRef:142] an important source of Article 267 competition law rulings. This recent period has also witnessed an increased in case law involving horizontal arrangements under Article 101 TFEU, which have raised a range of issues concerning the nature of both by object and by effect restrictions. There have also been a limited number of significant rulings in relation to abusive behaviour under Article 102. Most notable, however, is the significant increase in this period, following the introduction of Regulation 1/2003 and the drive towards decentralised enforcement, of rulings considering a range of issues in relation to remedies in the developing private enforcement context, and aspects of public enforcement of EU competition law in the new multi-enforcer ECN era.  [142:  See eg Robertson supra fn 22, although note Rodger (2014) supra fn 23.] 
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