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Models of party democracy: patterns of party
regulation in post-war European constitutions

INGRID VAN BIEZENl‘“" AND GABRIELA BORZ2

'Department of Political Science, Leiden University, Leiden, The Netherlands
2Department of Politics and International Relations, University of Aberdeen, Aberdeen, United Kingdom

This article investigates the ways in which political parties are codified in modern
democratic constitutions, providing a unique cross-sectional and longitudinal overview of
the patterns of party constitutionalization in post-war Europe. Although the constitutions
of western liberal democracies traditionally have paid little attention to the role of
parties, evidence suggests that in contemporary democracies, both old and new, they are
increasingly accorded a formal constitutional status. Little is known, however, about the
substantive content of their constitutional position or about the normative connotations
of their constitutional codification. In this article, we demonstrate that there is a clear
correlation between the nature and the intensity of party constitutionalization and the
newness and historical experience of democracy and that, with time, the constitutional
regulation of the extra-parliamentary organization and the parties’ rights and duties

has gained in importance at the expense of their parliamentary and electoral roles.

The analysis furthermore suggests that three distinct models of party constitutionalization
can be identified — Defending Democracy, Parties in Public Office, and Parties as Public
Utilities — each of which is related to a particular conception of party democracy.

Keywords: political parties; constitutionalization; regulation; conceptions of democracy

Introduction

The constitutions of western liberal democracies have traditionally paid little
attention to the role of intermediary organizations such as political parties
(Stokes, 1999: 245). The absence of political parties from the national constitu-
tion might be explained by a variety of factors, including a historical sequence in
which the adoption of the constitution generally predated the appearance of
political parties. Furthermore, the long-standing absence of political parties from
national constitutions can be seen as a product of particular normative concep-
tions of democracy, which have long been incompatible with the phenomenon of
political parties, generally seen as a threat to the supposed neutral common
interest (Daalder, 2002). In addition, the phenomenon of the political party was
fundamentally incompatible with important democratic traditions, such as the

*  E-mail: i.c.van.biezen@fsw.leidenuniv.nl
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liberal tradition rooted in the philosophy of Locke, or the radical tradition
inspired by Rousseau. Both are difficult to marry with partisan institutions, which
by their very nature transcend individual interests and are difficult to reconcile
with the existence of a volonté générale.

In contemporary democracies, however, political parties have come to be seen
as procedurally necessary and democratically desirable institutions, even amidst
increasing concern that their actual functioning may sometimes undermine the
quality of democracy. The relevance of political parties for modern democracy has
also become recognized increasingly in constitutional terms, to the point that
political participation, representation, pluralism, and competition in many
democratic constitutions have come to be defined increasingly, if not almost
exclusively, in terms of the party. Little is known, however, about the substantive
content of the constitutional position of political parties, about the regional or
temporal variation between and within countries, or about the normative con-
notations of their constitutional codification.

Constitutions not only outline the organizational basis of the state and the pro-
cedural rules for the exercise of power, but can also be seen to reflect the fundamental
values and principles upon which the polity is based. They thus provide an important
insight into conceptions of democracy and political parties and the ways in which
these have changed over time. In other words, the constitutional codification of
political parties provides an important indication of the place of parties within the
institutional architecture of the democratic polity, as well as their relationship with
its citizens. As recent decades have witnessed an ongoing process of party con-
stitutionalization, as we shall see below, national constitutions have become an
important source for investigations into the nature of modern party democracy
and the prevailing ideas about the place of political parties within it. However, the
phenomenon of party constitutionalization, or indeed party regulation more
generally, has hitherto received relatively little systematic scholarly attention from
political scientists and constitutional lawyers (Janda, 2005)."

This article addresses that gap in the literature by exploring the empirical
and normative dimensions of party constitutionalization and providing, to our
knowledge, a unique cross-sectional and longitudinal overview of the patterns of
party constitutionalization. It encompasses the entire range of democratic polities in
post-war Europe, including both the longer established liberal democracies in
Western Europe and the democracies in Southern and Eastern Europe that emerged
from more recent waves of democratization (cf. Huntington, 1991). In doing so, we
aim not only to contribute to a better understanding of the underlying normative
conceptions of their role and place within the institutional architecture of the
democratic polity but also of the ways in which the constitutional codification of
political parties varies between countries and over time.

! For notable exceptions, see Avnon (1995), Miiller and Sieberer (2006), and Karvonen (2007).
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In investigating the nature and intensity of the constitutionalization of political
parties in post-war European democracies, this article proceeds as follows: in the first
part, we present a chronological overview of the process of party constitutionaliza-
tion, which is followed by the presentation of an integrated analytical framework.
In subsequent parts, we develop quantitative measures in order to enable a systematic
and comparative analysis of the constitutional regulation of political parties,
and explore and analyze the different regional, temporal, and substantive patterns of
party constitutionalization. Finally, we arrive at three general models of party con-
stitutionalization in post-war Europe: Defending Democracy, Parties in Public Office,
and Parties as Public Utilities. Each of these, we argue, can be seen to be derived from
a particular conception of party democracy.

The chronology of post-war party constitutionalization

This section presents an overview of the timing of party constitutionalization, by
which we understand the incorporation of (an) explicit reference(s) to political
parties in the national constitution, across European democracies in the post-war
period. As can be seen from Figure 1, which schematically represents the chron-
ology of party constitutionalization in the aftermath of World War IT (WWII), the
earliest case of party constitutionalization occurred in Iceland in 1944, when
it became formally independent from Danish rule.” Iceland was subsequently fol-
lowed by Austria in 1945, Italy in 1947, and the Federal Republic of Germany in
1949. Each of these new or reinstated democratic constitutions makes reference
to political parties, although it was only in the German Basic Law that parties,
rather than citizens (as in Italy) or elections (Iceland and Austria), became the direct
subject of constitutionalization. Indeed, the German Basic Law is the first, and
probably best known, example of the direct and positive constitutional codification
of political parties. At a time when political parties had been constitutionally
codified in only a handful of European democracies, article 21 of the Basic Law
represented the most comprehensive set of constitutional rules on political parties
(see Tsatsos, 2002).

Subsequent cases of party constitutionalization followed in the 1950s and
1960s with the break-up of the French and the British colonial empires, resulting
in the first constitutionalization of political parties in France, where parties
were granted a constitutional status with the institution of the Fifth Republic in
1958, as well as Cyprus (1960) and Malta (1964) on independence from the
United Kingdom. In the 1970s, parties were incorporated in the newly integrated
Swedish constitution (1974) as well as in each of the democracies that emerged
from the third wave of democratization in Southern Europe, that is, Greece (1975),

2 Iceland is included in our analysis of post-war European constitutions because it forms part of the
second wave of democratization and because, together with Austria, Italy, and Germany, it can be seen to
belong to the first wave of party constitutionalization (see van Biezen, 2012).
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Figure 1 Chronology of party constitutionalization in post-war Europe.

Note: indicated is the year when parties were first constitutionalized, denoting the year of
approval (rather than promulgation) of the constitution. Countries not included have not
constitutionalized political parties (Belgium, Denmark, Ireland, the Netherlands) or do not
have a written constitution codified in a single document (UK).

Portugal (1976), and Spain (1978). Norway added political parties to its constitution
in 1984, after which the next and largest wave of constitutional regulation of
political parties followed from the establishment of the newly independent demo-
cratic states in Central and Eastern Europe. Without exception, each of the new
post-communist democracies incorporated political parties in their constitutions,
including Hungary in 1989, Serbia and Croatia in 1990, Bulgaria, Latvia, Slovenia
and Romania in 1991, the Czech Republic, Slovakia, Lithuania and Poland in 1992,
and Ukraine in 1996. Finally, Finland and Switzerland (both in 1999) and, most
recently, Luxembourg in 2008, amended their constitutions so as to explicitly
include special references to the role and functions of political parties.

The pattern of party constitutionalization appears to correspond closely to the
waves that Elster (1995) has identified as waves of constitution-making and that
Huntington (1991) has observed for democratization processes, albeit without
any evidence of reverse waves (for a more elaborate discussion, see van Biezen,
2012). As a consequence of this ongoing process, the large majority of post-war
European democracies (28 out of 33) now acknowledge political parties in their
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constitutions in one form or another.® It is in only a handful of countries, that is
the four long-established European democracies of Belgium, Denmark, Ireland,
and the Netherlands, that political parties are not mentioned in the national
constitution, while the United Kingdom does not have a constitution in the sense
used here. This increased regulation of parties by national constitutions corre-
sponds with a more general trend by which political parties in contemporary
democracies are becoming increasingly subject to regulations and laws that
govern their behavior, activities, and organization. Indeed, as Katz (2002: 90) has
argued, party structures have become ‘legitimate objects of state regulation to a
degree far exceeding what would normally be acceptable for private associations
in a liberal society.” Hence, while the constitutionalization of political parties
constituted somewhat of a novelty in the immediate post-war period, the pattern
presented here clearly shows that in modern European democracies today, the
constitutional codification of political parties has become a widespread practice.

The evidence thus suggests that in contemporary European democracies, both old
and new, political parties are increasingly accorded a formal constitutional status. In
that sense, the European pattern trails that of regions elsewhere in the world, in
particular Latin America, where the phenomenon of party constitutionalization is
both older and more pervasive (Zovatto, 2006; van Biezen and Kopecky, 2007). The
increased incidence of party constitutionalization in modern democracies not only
attests to changed historical contexts and different empirical realities but also to
changes in ideas and normative beliefs about parties and democracy. First of all, it
suggests that, unlike in earlier epochs, political parties today have become a per-
manent reality as structures of political representation in representative democracies.
It furthermore implies that the existence of political parties is no longer necessarily
seen as incompatible with predominant conceptions of democracy. Instead, it points
to a more or less general acceptance of political parties as the necessary foundations
of democratic politics. Finally, it suggests not only that conceptions of democracy
have changed but also those of parties themselves, in that parties are no longer
understood as primarily private associations (albeit ones that fulfill important public
functions) but as predominantly public institutions or even public utilities (van
Biezen, 2004), or at least as organizations whose public role has become so
important that it warrants their formal codification as permanent features of the
institutional architecture of representative democracy.

Analytical framework

In the following sections, we further investigate the empirical and normative
dimensions of contemporary party constitutionalization, focusing on both the

3 Parties are the direct subject of constitutionalization in just over half of the countries (i.e. Bulgaria,
Croatia, Czech Republic, France, Germany, Greece, Hungary, Luxembourg, Poland, Portugal, Romania,
Serbia, Slovakia, Spain, and Switzerland).
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nature and the intensity of their constitutional codification and the variation
between countries and regions, as well as the changes over time. For the purpose
of our investigation, we have analyzed all textual references to political parties in
the national constitutions of all European democracies throughout the entire post-
war period.* Given the relative newness of the subject and the lack of existing
theories of party constitutionalization, the nature of this study is largely exploratory.
In developing our analytical framework, we have drawn on insights from both legal
and constitutional theory, on the one hand, and party scholarship, on the other.
Although they have hitherto existed largely in mutual isolation of one another, our
integrative approach allows us to synthesize the main tenets and insights from these
disciplines.

Although constitutional theory is largely silent with regard to the formal
codification of political parties, the insights from the different varieties of con-
stitutionalism can guide us in the development of our analytical framework. Our
approach leaves aside the philosophical arguments viewing the constitution as a
complex political concept and constitutionalism as an ideological construction,
focusing instead on the descriptive content of the constitution as well as its con-
stitutive and regulative functions (see Castiglione, 1996). Two of the core principles
of a (democratic) constitution are the political form of the state and the rights of the
individual. On the one hand, constitutions describe and prescribe both the sources
and the limits of power. They thus define the composition and scope of authority of
the organs of the state and institutions in the public sphere, as well as the dis-
tribution of power between them. On the other hand, premised on the liberal and
rights-based model of constrained government, they define the relationship between
the institutions of the state and the citizen, posing injunctions on public authority
and identifying a private sphere that requires protection vis-a-vis the state. Whether
viewed from the perspective of liberal rights-based constitutionalism or democratic
republican constitutionalism, which are in many ways complementary (Squires,
1996), constitutions can thus be seen to both organize and constrain. That is,
constitutions not only restrain the operation of the government with a view to
safeguarding the fundamental rights and freedoms of the citizens of the polity, they
also contain structural provisions dealing with the general organization of the polity,
the separation and division of powers, as well as the representativeness of the system
(see also Blondel and Vile, 1967; Bellamy, 2007).

In addition to these two broader domains pertaining to rights and duties, on the
one hand, and provisions regarding the institutional infrastructure of the political
system, on the other, constitutions also frequently appeal, often but not necessarily
in a preamble, to the symbolic values and principles upon which the polity is based.
These fundamental values, however incomplete and sometimes unrealistic, provide
the underpinning of the organizational basis of the state (Sartori, 1994). Finally, as

* For details on the case selection and coding scheme, see the Appendix.
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the set of fundamental rules contained in the constitution can be conceived as the
supreme law governing the powers of the state, they often include so-called meta-
rules or rules of constitutional interpretation and adjudication, which determine the
hierarchy within the legal order and which deal with questions of constitutional
validity, interpretation, and revision (Frankenberg, 2006).

Based on these insights of legal and constitutional theory, therefore, and following
Frankenberg (2006), we conceive of the architecture of modern constitutions as a
layered narrative with four broad domains: (i) principles and values, defining the
fundamental principles and values upon which the polity is based; (ii) rights and
duties, outlining basic democratic liberties and responsibilities; (iii) the organizational
structure of the political system; and (iv) ‘meta-rules’, establishing the hierarchy
within the legal order and outlining the rules of constitutional interpretation and
revision. The relative importance of these elements, as well as the normative impor-
tance attached to them, has fluctuated over time and may also vary between countries,
with some constitutions emphasizing some aspects more than others. We expect that
the same is also true for constitutional provisions that deal with political parties.

Based on an in-depth content analysis of the actual constitutional texts, as well
as the insights of recent scholarship on political parties, we have made a further
refinement of these four broader categories. More specifically, as can be seen from
Figure 2, the first domain includes the category of democratic principles, which
includes constitutional references that associate political parties with key demo-
cratic principles and values, such as participation and representation for example.
The second domain contains three sub-categories: rights and freedoms, which
includes those constitutional references that associate parties with fundamental
democratic rights and liberties such as the freedom of association and assembly,
while the parties’ duties are encompassed by the categories of activity and
bebaviour and identity and programme, which include rules that proscribe certain
forms of behavior, such as violence, and prohibit parties based on certain ideo-
logical or programmatic foundations, such as nationalism, religion, ethnicity, or
those that are simply anti-democratic. The third domain encompasses constitutional

Principles and Rights and

Area . Political system Meta-rules
values duties
Category Democratic Rights and Extra-parliamentary Judicial
principles freedoms party oversight
Activity and Secondary
Electoral part

behaviour ectoral party legislation
|dentity and Parliamentary party
programme

Governmental part
Public resources

Figure 2 Analytical framework.
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provisions, which position political parties within the broader institutional
structure of the political system. Because parties are not monolithic entities but
can be disaggregated into various interconnected components or ‘faces’ (e.g.
Key, 1964; Katz and Mair, 1993), this domain has been divided into various
sub-categories, that is, those that apply to the party as an organization (extra-
parliamentary party), parties in their electoral capacity (electoral party), parties
as parliamentary groups (parliamentary party) and the party in public office
(governmental party), as well as the public resources that the political system
provides to the parties, such as state funding or free time on state-owned
broadcasting media. Finally, within the fourth domain, the category of judicial
oversight relates to the external judicial monitoring of the lawfulness and con-
stitutionality of party activity and identity, while secondary legislation encompasses
constitutional provisions that reflect the hierarchical legal order and dictate the
enactment of further legislation on political parties.’ This analytical framework,
which is thus founded on a combination of deductive and inductive approaches and
draws on insights from both legal theory and party scholarship, serves to guide us in
our exploration of the over-time and cross-country nature and intensity of party
constitutionalization.

Despite a relative lack of research on the constitutional regulation of parties, we
do know that constitutions tend to reflect the particular historical and political
contexts within which they were designed (e.g. Elster, 1995). We therefore also
expect constitutions to reflect these political legacies when it comes to the codi-
fication of political parties. Given the importance of historical contexts and the
way in which conceptions of parties and democracy have changed over time, for
example, newer democracies are more likely than older ones to constitutionally
acknowledge the relevance of political parties, as we have shown above. With
regard to the substantive content of party constitutionalization, we expect to find
substantial differences in the nature and intensity of party constitutionalization
between the established liberal democracies in Western Europe and the post-
communist democracies in Central and Eastern Europe. More specifically, we
anticipate that a legacy of the previous totalitarian regime in post-communist
democracies will be reflected in the new democratic constitutions insisting on a
clear separation between parties and the state by underlining the private nature of
party organization and ideology and by primarily associating parties with basic
democratic citizen rights and freedoms. This expectation follows from the way in
which the constitutional design of the newer democracies has tended to position
the state and society vis-d-vis one another in the wake of democratization: the
corollary of the liberalization of formerly non-democratic polities was often the
constitutional establishment of an explicitly private sphere of social life (Shapiro and

5 For a more detailed description of the categories as well as an overview of all constitutional articles
and amendments per country, see van Biezen and Borz (2009). Specific examples of how the coding
scheme has been applied to the specific constitutional provisions can be found in the Appendix, Table A1.
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Stone, 1994: 402). It is conceivable that the constitutional recognition of political
parties in newer democratic polities should be understood in light of the desire to
identify and strengthen spheres of life that are free from state intervention.

Second, we expect that not only the newness of democracy but also the con-
tinuity of the democratic regime matters for the nature and intensity of party
constitutionalization. Following Avnon (1995) and Karvonen (2007), who point
out that countries that choose to legislate on political parties have often experienced
a collapse of their democratic system, we anticipate that constitutions adopted in
democracies that were (re)established after a period of non-democratic rule will pay
special attention to the (democratic) role of political parties, in particular with a
view to ensuring that their activities and behavior are commensurate with the
principles and practices of modern democracies.

Third, we expect a shift in the nature of party constitutionalization over time.
This follows from the fact that the relative importance of the core elements of the
constitution has fluctuated over the course of the centuries. More specifically, as
the bill of rights has grown in importance with time (e.g. Bellamy, 1996), we
anticipate that this will also be reflected in constitutions placing an increased
emphasis on the democratic rights and freedoms of political parties. In addition,
we expect that the post-war constitutions will increasingly attest to the relevance
of political parties by acknowledging them as fundamental for the healthy func-
tioning of the democratic system. Finally, we expect constitutions to reflect the
general trend for the state to intervene in party politics (van Biezen, 2008), in that
they will tend increasingly toward prescribing and proscribing certain forms of
party activity and organization.

Cross-national patterns of party constitutionalization

In order to examine the differences in the intensity and variety between countries, we
advance two measures in order to enable cross-national comparisons and shed light
on the variation across European countries: the range and magnitude of party
constitutionalization. The range refers to the total number of categories of party
constitutionalization, as outlined in Figure 2, that can be identified in a national
constitution. The range of party constitutionalization can thus take values between a
minimum of 1 (when all constitutional provisions belong to a single category) and a
maximum of 11 (when the constitutional references to parties span the entire
spectrum from democratic principles to secondary legislation). This measure gives us
an indication of the nature of party constitutionalization and the scope encompassed
by the different constitutional provisions. The magnitude of constitutionalization,
on the other hand, represents the frequency with which the categories of party
constitutionalization occur within a constitution. The magnitude of constitutional-
ization for a country thus refers to the total number of constitutional provisions on
parties that can be identified. This measure gives us an indication of the intensity of
party constitutionalization and the level of detail with which parties are described in
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Figure 3 Intensity of party constitutionalization.

the constitution. These two measures may vary independently from one another,
except that the magnitude cannot be lower than the range.®

Figure 3 shows a graphical representation of the distribution of countries on the
basis of the range and magnitude of party constitutionalization, showing the
diversity in intensity and nature that can currently be found across Europe. It
identifies three more or less equal groups of countries: (i) Countries that show a
relatively low score on both measures, scoring below the European average on
both range and magnitude (4.8 and magnitude 13.5, respectively). In this group,
located in the lower left corner and including countries such as Iceland, Finland,
Switzerland, Cyprus, and Luxembourg, the constitutionalization of parties
appears to be concentrated mainly around one or two categories, which are dealt
with relatively sparsely in only a few clauses. (ii) Countries with high levels of
constitutional regulation of parties, which are characterized by both a range and a
magnitude above the European average (upper right). As can clearly be seen,
Portugal and Greece, for example, stand out in particular for their extensive
regulation, occupying spaces near the extremes on both variables. (iii) Countries
such as Germany and Serbia, where the constitutional regulation of parties

¢ For details, see the Appendix.
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encompasses many categories (i.e. a high range) but with a relatively limited
amount of detail (i.e. a low magnitude). These are represented in the bottom right
quadrant. The upper left corner is empty. Sweden comes closest, with a magnitude
of 13 on only two categories, outlining the parties in the electoral and parlia-
mentary arena in relatively close detail.

Although the range and magnitude of regulation may in principle vary inde-
pendently, it can be seen that in practice there is a strong correlation between the
two (Pearson’s r=0.78; sig. 0.00). Furthermore, the actual distribution of
countries in Figure 3 seems to suggest that there is a difference in the intensity of
party constitutionalization between old and new democracies, with older
democracies mostly located in the lower left quadrant, tending toward a lower
intensity of constitutionalization than their newer counterparts. The pattern is not
unequivocal, however, and countries belonging to similar ‘waves’ of party con-
stitutionalization are not necessarily located close to one another, or even in the
same quadrant. Differences between individual countries might be due to factors
not considered here, such as the overall length of the constitution or the ease with
which it can be amended. In the following sections, we will examine the different
dimensions of party constitutionalization in more detail, exploring the question of
whether significant differences in the intensity and nature of constitutionalization
exist in terms of democratic maturity, continuity of democratic history, and
experience with communist rule.

First of all, Table 1 provides a general overview of the relative importance of the
different dimensions of party constitutionalization in the current constitutions
of our 28 countries. The category of democratic principles is predominant in
Luxembourg, where it is actually the only dimension on which the constitution
regulates political parties. Similarly, rights and freedoms are the only dimension
associated with political parties in the constitution of Latvia. Activity and beha-
viour is the predominant regulatory category in Lithuania and Romania, com-
prising one fifth of the constitutional regulation of parties in both countries, while
France scores highest in the category identity and programme, comprising a
quarter of all provisions on parties. The extra-parliamentary party is the pre-
dominant area of constitutionalization in Slovenia, where 80 percent of the total
provisions on parties relates to the internal structure of the party organization.
Political parties are seen only as part of the electoral arena in Iceland and Finland
and only as part of the parliamentary arena in Cyprus. Few constitutions regulate
parties in their governmental capacity, with Greece outscoring the others in terms
of their relative importance. Malta and Portugal pay the most attention to the
regulation of access to public resources offered to parties, albeit in the context of a
very small number of countries. Judicial oversight of the operation and activities
of parties predominates in Slovenia and the Czech Republic (20 percent), while
secondary legislation records the highest score in Lithuania (18.2 percent).

Overall, the evidence presented here shows that, of all national constitutions
that acknowledge political parties, more than half (N = 15) associate parties with



Table 1. Relative importance of dimensions of party constitutionalization by country (%)*

Area Principles
and values Rights and duties Political system Meta-rules

Category/ Democratic Rights and  Activity and Identity and  Extra-parliamentary  Electoral Parliamentary ~Governmental Public Judicial Secondary
country principles  freedoms behaviour programme party party party party resources  oversight legislation
Austria - - - - 43 (1) 34.8 (8) 52.2 (12) 43 (1) - - 43 (1)
Bulgaria 7.7 (1) - 23.1(3) 15.4 (2) 23.1 (3) - 7.7 (1) - - 77(1) 154 (2)
Croatia 5.9 (1) 5.9 (1) 17.6 (3) 17.6 (3) 17.6 (3) - 5.9 (1) 5.9 (1) - 11.8(2)  11.8(2)
Cyprus - - - - - - 100.0 (3) - - - -
Czech Republic  20.0 (1) 20.0 (1) 20.0 (1) 20.0 (1) - - - - - 20.0 (1) -
Estonia - - 20.0 (2) 20.0 (2) 40.0 (4) - - - - 10.0 (1) 10.0 (1)
Finland - - - - - 100.0 (2) - - - - -
France 125(1)  25.0(2) 250 (2) 25.0 (2) 12.5 (1) - - - - - -
Germany 10.0 (1) 10.0 (1) 20.0 (2) 20.0 (2) 20.0 (2) - - - - 10.0 (1) 10.0 (1)
Greece - 2.4 (1) 2.4 (1) - 19.5 (8) 4.9 (2) 41.5 (17) 9.8 (4) 2.4 (1) 24(1)  14.6 (6)
Hungary 11.1 (2) 11.1 (2) 11.1 (2) 5.6 (1) 33.3 (6) - 16.7 (3) - - - 11.1 (2)
Iceland - - - - - 100.0 (2) - - - - -
Ttaly 12.5 (1) 12.5 (1) 12.5 (1) 12.5 (1) 37.5 (3) - - - - - 12.5 (1)
Latvia - 100.0 (1) - - - - - - - - -
Lithuania - 182(2)  273(3) 9.1 (1) 27.3 (3) - - - - - 182 (2)
Luxembourg 100.0 (3) - - - - - - - - - -
Malta - - - - - 50.0 (6) 41.7 (5) - 8.3 (1) - -
Norway - - - - - 72.7 (8) 18.2 (2) - - - 9.1 (1)
Poland 48(1) 190 (4) 143 (3) 14.3 (3) 38.1 (8) 4.8 (1) - - - 4.8 (1) -
Portugal 8.3 (4) 6.3 (3) 42 (2) 10.4 (5) 10.4 (5) 6.3 (3) 29.2 (15) - 8.3 (4) 42(2) 12.5(6)
Romania 3.8 (1) 38(1) 269 (7) 23.1 (6) 19.2 (5) - 3.8 (1) - - 3.8(1) 154 (4)
Serbia 8.3 (1) 8.3 (1) 25.0 (3) - 16.7 (2) 8.3 (1) - - - 167 (2) 167 (2)
Slovakia - 33.3 (2) - - 50.0 (3) - - - - 16.7 (1) -
Slovenia - - - - 80.0 (4) - - - - 20.0 (1) -
Spain 273(3)  182(2)  182(2) 9.1 (1) 27.3 (3) - - - - - -
Sweden - - - - - 84.6 (11) 15.4 (2) - - - -
Switzerland 100.0 (2) - - - - - - - - - -
Ukraine 3.1 (1) 6.3 (2) 18.8 (6) 18.8 (6) 28.1 (9) 9.4 (3) 6.3 (2) - - - 9.4 (3)
Total number N=15 N=16 N=16 N=14 N=18 N=11 N=12 N=3 N=3 N=12 N=14

of countries  (53.6%)  (57.1%) (57.1%) (50.0%) (64.3%) (39.3%) (42.9%) (10.7%) (10.7%)  (42.9%)  (50.0%)
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*Current constitutions; raw count magnitude in parentheses; N = number of countries. Updated from van Biezen (2011).
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the realization of essential democratic principles. A slightly larger group of
countries (N = 16) associate parties with the basic democratic freedoms of asso-
ciation, assembly, and speech. In a similar number of countries, the constitutions
include constraints on party ideology or behavior while half of the countries
restrict their programmatic or ideological identity. The extra-parliamentary
organization receives the most attention, with nearly two thirds of the constitu-
tions (N = 18) regulating matters pertaining to the internal organization of party
structures. The electoral and parliamentary domains are somewhat less exten-
sively constitutionalized (in 11 and 12 countries, respectively), while the gov-
ernmental domain is rarely subject to constitutionalization. Only three
constitutions contain provisions in this category. A similarly small handful of
countries endow political parties with special access to public resources such as
state funding or the broadcasting media, granting them a constitutionally unique
and privileged position in terms of direct and indirect state support. Finally, a
large number of countries, although a minority, provide for judicial oversight of
party activity (N = 12) and behavior while half stipulate the need for further
legislation on political parties (N = 14).

At first glance, Table 1 suggests that there is a notable difference between the
established democracies and the more recently created democracies. For example,
the established democracies appear to predominate in the regulation of parties in
their electoral role, while this domain appears to be less prevalent in the
democracies established more recently in the third and fourth waves of demo-
cratization. In the older democracies, moreover, the regulation of parties in their
electoral role on average comprises a significantly larger share of constitutional
references than in the newer democracies. The constitutions of the more recently
established democracies, on the other hand, appear to regulate parties sig-
nificantly more extensively in nearly all the other domains, including democratic
principles, rights and duties, extra-parliamentary organization, and judicial
oversight.

In order to assess the possible impact of regional variation and the legacy of
authoritarian and communist rule, we have carried out three different types of
comparisons: (i) Western European vs. Central and Eastern European democ-
racies; (i) old vs. new democracies; and (iii) countries with a continuous vs.
countries with a discontinuous (or non-existent) democratic experience.

Western vs. Eastern Europe

In order to assess the possible relevance of the legacy of communism, we first
contrast the patterns of party constitutionalization in Western Europe with those
in the post-communist Central and Eastern European democracies (hereafter
also: Eastern Europe). This analysis reveals a number of significant differences
between the two regions. First of all, we can observe that the range of regulation is
greater in Eastern Europe than in Western Europe, although the difference is not
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statistically significant (see Table 2). The constitutions in Eastern Europe regulate
political parties in an average of 5.8 areas, while the average for their Western
European counterparts stands somewhat lower at 4.0. The magnitude of party
constitutionalization in Eastern Europe (13.7) is only marginally higher than in
Western Europe (13.3), and this difference is not statistically significant either.

A more detailed breakdown by category suggests, however, that there are sig-
nificant differences between the two regions in terms of the substance of party
constitutionalization. This can be seen from the data in Table 2, which report the
outcome of Anova significance tests based on the mean magnitudes of the two
groups for each category. The results show that the differences between East and
West are significant for almost half of the categories, and more specifically for activity
and bebaviour, the extra-parliamentary party, the electoral party, and judicial over-
sight. Differences in the categories of identity and programme and the parliamentary
party are smaller and are only significant at a level lower than 0.10. On the other
hand, Eastern and Western democracies are similar to one another in terms of the
constitutional regulation of parties on democratic principles, rights and freedoms, the
governmental party, public resources, and secondary legislation.

With the significance level just over the 0.10 threshold for the category of rights
and freedoms, the findings suggest that one of our expectations, that is, that the
legacy of totalitarian rule would make the post-communist democracies more
inclined to strengthen a private sphere free from state intervention and underline
the private nature of the parties, is not confirmed. Although the constitutions of
post-communist democracies contain, on average, nearly twice as many provi-
sions associating parties with fundamental democratic rights and freedoms than
their western counterparts (1.31 against 0.67), the difference is not statistically
significant.

At the same time, it should be noted that the Eastern European democracies
show a significantly higher intensity of regulation in areas such as activity and
behaviour, identity and programme, the extra-parliamentary party, and judicial
oversight. This suggests that in the process of constitutional engineering, the post-
communist countries have sought to lay down specific requirements for the
internal organizational structures and external operations of political parties
and have sought to subject their activities and behavior to a greater degree of
external judicial control than is the case elsewhere. In other words, while the post-
communist constitutions tend to emphasize the parties’ democratic freedoms of
assembly, association, and speech somewhat more, they also establish clear
boundaries beyond which the activities and behavior of parties are not tolerated.
These often relate to the demand that parties respect democratic principles or
that they structure their internal organizations democratically. The question
remains, however, whether this is a particular post-communist characteristic or a
more general feature of all democracies with an immediate non-democratic past,
aiming to safeguard their newly institutionalized democratic regime. This will be
examined in more detail below.



Table 2. Western vs. Central and Eastern Europe

Activity Identity Extra-

Democratic Rights and and and parliamentary  Electoral Parliamentary Governmental  Public Judicial ~ Secondary
East/west mean Magnitude Range principles freedoms behaviour programme party party party party resources  oversight legislation
East (N=13) 13.69 5.77 0.69 1.31 2.54 1.92 3.85 0.38 0.62 0.08 0.00 0.85 1.38
Std. dev. 8.97 2.52 0.63 1.11 2.15 2.10 2.67 0.87 0.96 0.28 0.00 0.69 1.33
West (N =15) 13.27 4.00 1.00 0.67 0.67 0.73 1.53 2.80 3.73 0.33 0.40 0.27 1.07
Std. dev. 14.35 3.02 1.36 0.98 0.90 1.39 2.36 3.67 5.92 1.05 1.06 0.59 2.05
Total (N =28) 13.46 4.82 0.86 0.96 1.54 1.29 2.61 1.68 2.29 0.21 0.21 0.54 1.21
Std. dev. 11.94 2.89 1.08 1.07 1.84 1.82 2.73 2.97 4.59 0.79 0.79 0.69 1.73
Anova sig. 0.927  0.108 0.462 0.116 0.005** 0.085* 0.022** 0.029** 0.072* 0.400 0.185 0.024** 0.636

*Significant at 0.10 level.
**Significant at 0.05 level.
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One final observation to be made is that Western European constitutions include
significantly more constitutional provisions relating to parties’ electoral role than
their counterparts in Eastern Europe. These include provisions on electoral rules,
candidate selection, and campaigning activities, and predominate in Western Europe
with an average magnitude of 2.80 against only 0.38 in Eastern Europe. Indeed, with
only a handful of exceptions, all countries that constitutionally regulate parties in
their electoral capacity are Western democracies. At a lower level of significance, the
operations of the parliamentary party are also more frequently constitutionalized in
Western than in Eastern Europe. The rules in these two domains do not necessarily
acknowledge parties as institutions in their own right but tend to refer to them in
their manifestation as parliamentary groups or in their electoral capacity (the Aus-
trian constitution tends to speak of Wahlparteien for example). Even though couched
in indirect terms, and linking the relevance of parties essentially to their electoral and
parliamentary roles, they effectively acknowledge the institutional relevance of
political parties for a system of representative democracy. It is possible, however, that
this aspect too should be attributed to a contrast between the older established
democracies and the more recently created democracies of the third wave, rather than
the particularities of post-communism.

Old vs. new democracies

In order to assess whether some of the differences described above should be
attributed to a contrast between old and new democracies rather than the legacy
of communism, we carried out a similar set of comparisons contrasting the longer
established democracies with the more recently created ones. Included in the latter
group are the younger Southern European democracies of Greece, Portugal, and
Spain, which emerged in the third wave of democratization, along with the post-
1989 democracies in Central and Eastern Europe. We expect the Southern Eur-
opean democracies to show commonalities in terms of party constitutionalization
with the Central and Eastern European democracies, given that they both form
part of more recent waves of democratization.

Table 3 displays the result of this comparison, reporting the results of the Anova
significance tests of the mean magnitudes for each category in the older and the
more recently established democracies. The intensity of constitutionalization
appears to differ substantially between the two groups. The magnitude of party
constitutionalization in the newer democracies (17.5) is more than twice as high
than in the older ones (8.1). In addition, the constitutional codification of parties
in the new democracies encompasses twice the number of areas, with an average
of 6.2 compared with only 3.0 in their older counterparts. The difference between
the two groups of countries in both the magnitude and the range of con-
stitutionalization is statistically significant at the 0.05 level.

As shown by the results in Table 3, when the Southern European democracies of
Greece, Portugal, and Spain are considered alongside the post-communist



Table 3. Old vs. new democracies

Activity Identity Extra-

Democratic Rights and and and parliamentary  Electoral Parliamentary Governmental  Public Judicial ~ Secondary
Old/new mean Magnitude Range principles freedoms behaviour Programme party party party party resources  oversight legislation
New (N=16) 17.50 6.19 1.00 1.44 2.38 1.94 4.13 0.63 2.50 0.31 0.31 0.88 1.88
Std. dev. 13.67 2.61 1.16 1.09 1.96 2.11 2.63 1.09 5.35 1.01 1.01 0.72 2.03
Old (N=12) 8.08 3.00 0.67 0.33 0.42 0.42 0.58 3.08 2.00 0.08 0.08 0.08 0.33
Std. dev. 6.30 2.22 0.99 0.65 0.79 0.79 1.00 4.03 3.54 0.29 0.29 0.29 0.49
Total (N=28) 13.46 4.82 0.86 0.96 1.54 1.29 2.61 1.68 2.29 0.21 0.21 0.54 1.21
Std. dev. 11.94 2.89 1.08 1.07 1.84 1.82 2.73 2.97 4.59 0.79 0.79 0.69 1.73
Anova sig. 0.036** 0.002**  0.429 0.005** 0.003** 0.026** 0.000** 0.027** 0.782 0.456 0.456 0.001%** 0.016**

*Significant at 0.10 level.
**Significant at 0.05 level.
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democracies, the differences between the blocs of old and new democracies become
more significant (i.e. for 7 of our 11 categories). This would seem to support the
argument that the newness of democracy makes a fundamental difference in how
political parties are defined within modern constitutions, therefore supporting our
expectations. The parliamentary party ceases to be significant in the old-new
comparison, while the categories of democratic principles, the governmmental party,
and public resources remain insignificant in this comparison as well. For the latter
two, however, it is not inconceivable that the lack of significance may be attributed
to the low number of countries (N = 3) in each of these categories.

The difference between old and new democracies is statistically significant, this
time at .00 level, for the category of rights and freedoms. Newer democracies
also show a higher inclination to regulate the extra-parliamentary party and to
further restrict the parties’ activity and bebaviour as well as their identity and
programme, while they also tend to provide for external judicial oversight of the
parties’ activities and identity. In addition, the need for further legislation turns
out to be significant in the old vs. new comparison, but not in the comparison
between East and West. The only category where the degree of regulation is
significantly higher in the older democracies is the electoral party, a category that
also proved significant in our East—~West comparison. These findings suggest
that the differences found in the earlier comparison between East and West should
not necessarily be attributed to the particularities of post-communism but instead
appear to be related to the newness of democracy.

Continuous vs. discontinuous democracies

It is possible that the significance of the differences we have found is due not so
much to the newness of democracy per se but to the continuity of a country’s
democratic history. On this view, we might expect countries with an unstable
democratic experience to differ from those with a continuous democratic history,
by building in constitutional safeguards for the protection of democratic institu-
tions, for example. This distinction is most relevant to categories of rights and
freedoms, activity and behaviour, identity and programme, the extra-parliamen-
tary party, and judicial oversight, which occur not only in the more recent third
and fourth wave democracies but also in re-established democracies such as
Austria, Germany, and Italy (see Table 1). We therefore also analyzed whether the
continuity of a country’s democratic experience is associated with the nature and
intensity of regulation. For this purpose, Austria, Italy, and Germany, previously
grouped with the old and West European democracies, were assigned to the
category of discontinuous democracies, as in each of these cases, the new
democratic constitution was a product of post-authoritarian re-democratization.”

7 For the purpose of this comparison, discontinuities as a result of wartime occupation have been
disregarded.
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Table 4 contrasts the constitutionalization of political parties of these two
groups, showing that overall there appears to be a higher level of intensity of party
constitutionalization in countries with an interrupted history of democracy than
in countries with a continuous democratic experience. The range of con-
stitutionalization differs significantly between the two groups. Countries with a
history that was not interrupted by a non-democratic experience regulate parties
on average in only 2.0 areas, compared with 6.2 in the so-called discontinuous
democracies. The magnitude of party constitutionalization in these latter
democracies (16.9) is substantially higher than in the continuous democracies
(6.2) too. The differences between the two groups of countries are significant at
the 0.05 level on both dimensions.

The differences that were already found to be significant in the previous com-
parison between old and new democracies — that is, in relation to rights and duties
(rights and freedoms, activity and bebaviour, identity and programme), the extra-
parliamentary party, and the rules of constitutional interpretation (judicial over-
sight and secondary legislation) — persist in the continuous vs. discontinuous
comparison. Countries with an interrupted history of democracy display, as do
new democracies more generally, more regulation in these areas. The electoral
party remains significant, albeit only at the 0.10 level. As was to be expected, it is
the group of continuous liberal democracies that shows higher levels of con-
stitutional regulation of parties in their electoral capacity.

This matches the pattern found in the previous comparison between old and
new democracies. Like the more recently established democracies more generally,
democracies that are established in the wake of a period of authoritarian or
totalitarian rule tend to emphasize that parties enjoy fundamental democratic
rights and freedoms while at the same time being more inclined to curtail their
activity and behavior in order to avoid them threatening the democratic con-
stitutional order, national sovereignty, or the territorial integrity of the state. In
addition, the constitutions of the discontinuous democracies tend to subject
parties to external judicial control and further legislation more frequently than
countries that have not experienced an interruption in their democratic history.
This suggests that the non-democratic experience is a powerful driving force
behind the constitutional prescription or proscription of the activities and beha-
vior of political parties, as well as their programmatic identity.

Overall, our results show that the differentiation within Europe in terms of
party constitutionalization is largely based on the newness of democracy and on
democratic experience rather than the impact of communism. This suggests that
the comparison between old and new democracies and between continuous and
discontinuous democracies in many ways constitutes a more meaningful way of
contrasting the patterns of party constitutionalization across Europe than the
comparison between East and West, and that patterns of significance are asso-
ciated more with the newness and discontinuity of democracy than with the
particularities of post-communism.



Table 4. Continuous vs. discontinuous democracies

Continuous/ Activity  Identity Extra-

discontinuous Democratic Rights and and and parliamentary  Electoral Parliamentary Governmental  Public Judicial ~ Secondary

mean Magnitude Range principles freedoms behaviour programme party party party party resources  oversight legislation

Discontinuous  16.89 6.16 0.95 1.32 2.16 1.79 3.79 0.95 2.74 0.32 0.26 0.79 1.74
(N=19)

Std. dev. 12.85 2.41 1.08 1.06 1.89 1.99 2.55 1.99 5.43 0.95 0.93 0.71 1.88

Continuous 6.22 2.00 0.67 0.22 0.22 0.22 0.11 3.22 1.33 0.00 0.11 0.00 0.11
(N=9)

Std. dev. 4.74 1.41 1.12 0.67 0.67 0.67 0.33 4.12 1.80 0.00 0.33 0.00 0.33

Total (N=28) 13.46 4.82 0.86 0.96 1.54 1.29 2.61 1.68 2.29 0.21 0.21 0.54 1.21

Std. dev. 11.94 2.89 1.08 1.07 1.84 1.82 2.73 2.97 4.59 0.79 0.79 0.69 1.73

Anova sig. 0.024** 0.000**  0.530 0.009%* 0.007** 0.031%* 0.000%* 0.057* 0.461 0.331 0.642 0.003** 0.017%*
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*Significant at 0.10 level.
**Significant at 0.05 level.
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Table 5. Models of party constitutionalization

Factor 1 (Defending Factor 2 (Parties in Factor 3 (Parties as
Democracy) Public Office) Public Utilities)
Activity and behaviour 0.913 —0.069 —0.020
Extra-parliamentary party 0.825 0.343 —0.009
Identity and programme 0.824 0.000 0.294
Rights and freedoms 0.642 -0.037 0.380
Judicial oversight 0.486 0.245 0.256
Electoral party —0.470 0.415 0.001
Parliamentary party —0.030 0.920 0.308
Governmental party 0.083 0.849 -0.275
Secondary legislation 0.561 0.701 0.270
Democratic principles 0.253 —0.146 0.819
Public resources 0.065 0.513 0.800

Note: Extraction method: principal component analysis. Rotation method: Varimax with
Kaiser normalization. Rotation converged in five iterations.
The bold shaded areas represent the categories which together constitute each of the factors.

Models of party constitutionalization

In this final section, we explore the associations between the different regulatory
categories in an attempt to uncover the underlying substantive dimensions of
party constitutionalization and corresponding conceptions of party democracy.
We used factor analysis to reduce the complexity of the data and uncover
underlying patterns. The factors are constructed on the basis of the categories
with the highest factor loadings, where the factor loadings signify the correlation
of each variable with the underlying factor and the variables with the highest
factor loading represent the strongest feature within the ordering structure of each
factor. The analysis yields three factors, each of which represents a latent
underlying dimension of party constitutionalization and that together explain
72.7 of the variance in our data.® As can be seen in Table 5, the category of
activity and bebaviour has the highest loading on the first factor (0.91); the
parliamentary party has the highest factor loading (0.92) on the second; and
democratic principles has the highest loading (0.82) on the third factor.”

On the basis of our analysis, we arrive at three distinct models of party
constitutionalization, which we have called Defending Democracy, Parties in
Public Office, and Parties as Public Utilities. Each of these can be seen to signal

8 We have used principal component analysis with rotated factor loadings according to the ortho-
gonal Varimax method. The rotated coordinate system allows for new axes to emerge that better explain
the variance in the data. As the rotation is orthogonal, the resulting factors are independent of each other.

® The electoral party, which cross-loads on factors one and two, has been assigned to the second
factor for theoretical and analytical reasons, as a result of which it positively correlates with the
underlying theoretical dimension and clusters together with other variables related to the different ‘faces’
of party organization, most notably the parliamentary party and the governmental party.
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a particular conception of party democracy, whereby the first model places
emphasis on the regulation of political parties with a view to safeguarding the
continued existence of democracy, the second on the public roles of political
parties as central actors in parliament, government, and elections, while the third
conceives of political parties as a special type of public good.

Defending democracy

The first factor explains 31.4 percent of the variance in our data. This model of
party constitutionalization encompasses five categories, that is — in descending
order of their factor loadings — activity and bebaviour, extra-parliamentary party,
identity and programme, rights and freedoms, and judicial oversight. This shows
that constitutions that identify political parties with fundamental democratic
rights, such as the freedom of association, assembly, and speech, also tend to
constrain parties in their activities and behavior or their ideological profile and
programmatic identity, prohibiting political parties that are adverse to the fun-
damental values of the democratic constitutional order. In an attempt to safeguard
the democratic regime from insurrectionary and separatist parties, these constitu-
tions demand that parties respect democratic principles, as well as the national
sovereignty and territorial integrity of the state. The emphasis on the regulation of
the extra-parliamentary organization of the party furthermore suggests that,
according to this model of party constitutionalization, parties are seen essentially as
extra-parliamentary organizations, rather than as electoral, parliamentary, or gov-
ernmental organizations (as in the Parties in Public Office model discussed below).
In addition to their activities and programs, the internal organizational procedures
and structures of the parties are also subject to constitutional prescription in order to
serve the functioning of a democratic government. This may entail the prescription
of internal democracy, the incompatibilities of party membership with elected or
public offices, and the transparency of party financing.

According to this model of party constitutionalization, political parties are only
qualified bearers of their democratic freedoms, retaining their rights only to the
extent that their activities and behavior do not contradict the basic democratic
principles of the constitutional political order, and that their internal structures
are democratic and their finances transparent. The association of the category of
judicial oversight with this model suggests that the functioning of parties is subject
to external monitoring by the (constitutional) courts in order to ensure lawfulness
and constitutionality. We have called this model Defending Democracy because of
the concern it reveals for the continued survival of the constitutional democratic
order.'® It signals ‘a form of constitutional democracy authorized to protect civil

19 The term ‘defending democracy’ is borrowed from Capoccia (2005). It has strong connections with
the notions of ‘militant democracy’, a term originally coined by Loewenstein (1937), and ‘intolerant
democracy’, on which see, for example, Fox and Nolte (1995).
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and political freedom by pre-emptively restricting the exercise of such freedoms’
(Macklem, 2006) and is likely to be particularly prevalent in newly established or
re-established democracies. The German Basic Law constitutes perhaps the best-
known example, but, as we shall see below, the model is also well illustrated by
the post-communist democracies, thus tying in with the distinction between
continuous and discontinuous democracy we described earlier. This model
explains the largest percentage of variation in our data and is therefore one of the
dominant approaches in current European party constitutionalization.

Parties in public office

The second factor explains nearly 24.5 percent of the variation in our data and is
the second most significant model of party constitutionalization in contemporary
Europe. This model comprises three different categories related to the various
manifestations of parties in their capacity as electoral agents, parliamentary groups,
or governmental actors, as well as the category of secondary legislation. This model
is illustrative of a more instrumental view of political parties and can be found
principally in older and established liberal democracies such as those in Scandinavia.
According to this model of constitutionalization, parties are not necessarily recog-
nized or acknowledged as institutions or organizations in their own right. It is thus
no coincidence that in countries that are associated with this model, parties tend not
to be a direct subject of constitutionalization. Rather, their constitutional importance
is derived from their association with electoral functions, their manifestation as
parliamentary groups, or their governmental capacity. Nevertheless, by creating an
association between political parties and the electoral, parliamentary, and govern-
mental domains, this mode of party constitutionalization effectively signals that
political parties are a functional necessity for democratic elections, parliaments, and
governments. It thus reflects the unequivocal connection that exists between political
parties and some of the democratic structures fundamental to modern representative
democracy and the reality of party government in particular (cf. Katz, 1986).
Because it concentrates primarily on the public face of parties, we have labeled this
model Parties in Public Office.

Parties as public utilities

The third model explains nearly 17 percent of the variation in our data. In this
model, there is a high association between the constitution defining key democratic
principles in terms of political parties and giving them access to public resources
such as state funding or free time on state-owned broadcasting media. We have
labeled this model Parties as Public Utilities because it closely corresponds to ele-
ments of that particular conception of party democracy in which, as Epstein (1986:
157) put it, political parties are understood as ‘an agency performing a service in
which the public has a special interest sufficient to justify governmental regulatory
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control, along with the extension of legal privileges, but not governmental owner-
ship or management of all the agency’s activities’.

In this view, political parties are the crucial mechanisms for the realization of
democratic values and principles, such as participation, representation, and the
expression of the popular will. This explicit association between political parties
and the realization of substantive democratic values implies an especially close
relationship between parties and the state, as these values ‘reside in a realm
beyond the disposition of the individual and call for their authoritative enforce-
ment from above — usually by the state’ (Frankenberg, 2006: 456). In order that
parties perform their unique democratic services effectively, therefore, parties are
to be supported by the state, a condition that is reflected in the constitutionally
enshrined availability of public resources, as in Portugal for example, the country
that constitutes the best illustration of this model. The conception of party
democracy signaled by this model of constitutionalization is one in which parties
are quasi-official agencies of the state because of the critical functions they per-
form in a modern democracy, and in which the democratic importance of political
parties justifies that they be supported by public means (cf. van Biezen, 2004). By
associating them with democratic principles and giving them access to public
resources, this model of party constitutionalization reflects a notion of party
democracy in which the state assumes a proactive role in supporting parties
financially as indispensable institutions for a healthy functioning of democracy.

The analytical utility of these models primarily lies in the fact that they reflect
particular trends in party constitutionalization, signaling that there are (at least three)
distinct conceptions of political parties and democracy that have motivated the
constitutionalization of parties in post-war Europe. It should be noted that a clear-cut
country distribution cannot easily be assigned to the models. Some countries may be
seen to be representative of a particular model, but, as the underlying normative
conceptions are not necessarily mutually exclusive, it is also possible that more than
one model applies to a specific country, or that a model only partly applies to a
particular country. Having said that, however, it is possible to identify to which
model of party constitutionalization each country is most closely related. Table 6
shows which of the three models can be seen to be prevalent in which country.

The Defending Democracy model encompasses the largest number of countries
(N=17), as it is the model with the highest explained variance in our data. In
addition to well-known examples such as Germany and Italy, it is noteworthy to
observe that all of the post-communist countries are also associated with this
model. The predominance of this model, at the heart of which lies the concern
with the survival of democracy, is perhaps not surprising, as the bulk of European
democracies have witnessed some form of democratic rupture in the past. Their
mode of party constitutionalization thus pays special attention to the democratic
role of parties, aiming to ensure that their activities and behavior are commen-
surate with the fundamental principles of democracy. The second model, Parties
in Public Office, includes eight countries. With the exception of Austria and



Models of party democracy 351

Table 6. Models of party democracy per country

Defending Democracy Parties in Public Office Parties as Public Utilities
Romania Greece Portugal
Ukraine Austria Luxembourg
Poland Malta Switzerland
Croatia Sweden

Lithuania Norway

Hungary Cyprus

Bulgaria Finland

Estonia Iceland

Serbia

Germany

France

Spain

Italy

Slovakia

Czech Republic

Slovenia

Latvia

Note: The table lists, for each country, which model of party
constitutionalization it is most closely related to. Countries are ranked in
descending order according to their association with the model.

Greece, which belong to the second and third waves of democratization,
respectively, most of these belong to the group of continuous democracies. The
third model, Parties as Public Utilities, includes the smallest number of countries
(N =3), as it is also that with the lowest explained variance. The group of
countries associated with this conception of political parties includes one South-
ern European democracy (Portugal) and two of the older democracies (Switzer-
land and Luxembourg), in which the constitutionalization of political parties
occurred relatively late. This may suggest that the emergence of this particular
conception of democracy is more recent and that its importance may have
increased with time. The following section will explore the longitudinal trends in
party constitutionalization in more detail.

Longitudinal trends

A longitudinal analysis demonstrates that there is substantial variation in terms of
the relative importance of the different categories of party constitutionalization
over time. From the very first codification of parties in the Icelandic constitution
in 1944, the parliamentary party and the electoral party have constituted two of
the most important categories of constitutionalization. Conversely, the lowest
importance appears to be attributed to the governmental domain, which is also
the domain regulated in the lowest number of countries. The relative importance of
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the parliamentary and electoral arenas has, however, experienced a steady decrease
over the post-war period, with the decrease most pronounced in the latter. It is now
the extra-parliamentary party that constitutes the second most important category
of constitutionalization. As noted earlier, this is also the area of party con-
stitutionalization that is present in the largest number of countries. Moreover, it is in
this area that we find the largest increase in importance, starting with the constitu-
tional regulation of the extra-parliamentary party in Austria, Italy, and Germany in
the first wave after the war, and gaining further momentum with the appearance of
the post-communist democracies in the late 1980s and early 1990s.

The variation within other categories is more muted. No clear temporal pat-
terns emerge and much of the within-category differentiation can be explained at
the level of individual countries with some evidence of regional variation. For
example, the regulation of political parties in relation to democratic principles
received considerable importance in the early years after the war, and in 1949
(Germany) and 1958 (France) in particular. Thereafter, it remained relatively
constant, although individual country experiences have at times given this cate-
gory some impulse, such as the adoption of the Portuguese and Spanish con-
stitutions in 1976 and 1978, respectively, some of the post-communist
constitutions in Central and Eastern Europe after 1989, as well as Switzerland
and Luxembourg in 1999 and 2008. The importance of judicial oversight, which
started with the German Basic Law of 1949, has increased since the early 1990s as
a result of post-communist democratization after an initial peak in the early post-
war years and a subsequent dip in the 1970s and 1980s. The relative importance
of access to public resources has decreased since it was first enshrined in the
constitutions of Malta, Greece, and Portugal. None of the countries in subsequent
waves of party constitutionalization appears to have followed this example.

The overall trends are illustrated in Figure 4, which presents a schematic
representation of the longitudinal trends in party constitutionalization, showing
the changes in the relative importance of the three different models of party
constitutionalization over time. The graph shows that the model Defending
Democracy, where the constitutional codification of the parties concentrates on
their rights and their democratic duties, as well as the democratic structures of
their party organizations, predominates virtually throughout the entire post-war
period. It reached its peak in 1958, after the constitutionalization of political
parties in the French Fifth Republic and following the earlier examples of Italy
and Germany. In the subsequent decades, the constitutionalization of political
parties was oriented primarily towards their role as public office holders. This is
the predominant conception of party democracy emanating from the constitutions
adopted by the newly established independent republics of Cyprus and Malta in the
1960s, as well as the Scandinavian countries. The collapse of communism in 1989
brought about a revival of constitutionalization of parties in relation to the defence
of democracy. From the early 1990s onwards, this model accounts for some
60 percent of constitutional provisions. Finally, the conception of democracy in
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Figure 4 Models of party constitutionalization over time. Note: the longitudinal analysis is
based on the changes in the magnitude of regulation over time. A weighting factor has been
applied, considering both the number of countries having constitutionalized parties in a given
category and the total number of countries having constitutionalized parties in a given year.

which parties are seen as akin to a special type of public utility is clearly smaller in
comparison with the other two. While it experienced some fluctuation in the first
decades after the war, its presence has been more or less stable since the early 1990s.

Conclusion

This article has offered a systematic and comprehensive comparative analysis of the
constitutionalization of political parties in post-war European democracies. It has
found that a clear tendency exists for modern democracies to accord a formal con-
stitutional status to political parties. While the constitutions of western liberal
democracies have historically paid little attention to the role of political parties,
today, only a small minority of European democracies do not acknowledge the role
of political parties in their constitution. In this article, we define the concept of party
constitutionalization, advance an integrated analytical framework that synthesizes
the central tenets of the liberal and republican traditions of constitutionalism as well
as some of the core aspects of party scholarship, and develop measures to gauge the
intensity and scope of party constitutionalization over time and across countries.
While our comparative analysis cannot account for all the variation between
individual countries, it does show that a clear and significant correlation exists
between the nature and the intensity of party constitutionalization, on the one hand,
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and the newness and historical experience with democracy, on the other. New and
re-established democracies are not only more likely than older ones to con-
stitutionally acknowledge the relevance of political parties, they also tend toward
more regulation in a larger number of areas, and thus toward more state intervention
in party politics. This, we argue, can be explained by the preceding experiences with
authoritarian or totalitarian dictatorship. It implies, first of all, that countries with a
non-democratic past are more inclined to associate political parties with basic
democratic rights and freedoms. At the same time, it has encouraged them toward
more stringent prescription of parties’ behavior, ideology and organization, as well as
a larger degree of judicial oversight of party activity by the courts.

Because constitutions define the set of supreme rules of the game, the con-
stitutional codification of political parties implies that the constitution acquires
prominence in political practice as the explicit legal foundation and point of
reference for the judicial adjudication of issues about the operation of political
parties. This may involve questions about the admissibility of certain forms of
party behavior or the compatibility of certain ideologies with the fundamental
principles of democracy and the constitutional order. This is evidenced, for
example, by the increasingly prominent role of Constitutional Courts in the
outlawing of anti-democratic or insurrectionist parties. It can also be seen from
the rulings by Constitutional Courts such as the German Bundesverfassungsgericht
on the constitutionality of certain forms of party financing.

In terms of the normative underpinnings of the different modes of constitu-
tional codification, we have shown that three distinct models of party con-
stitutionalization can be identified — Defending Democracy, Parties in Public
Office, and Parties as Public Utilities — of which the first two predominate
throughout most of the post-war period. Each of these can be seen to reflect a
particular conception of party democracy. The first model places emphasis on the
regulation of political parties with a view to safeguarding the continued existence
of democracy and is to be found predominantly in new as well as re-established
democracies. The second model focuses on the public roles of political parties as
central actors in parliament, government, and elections, and is primarily asso-
ciated with the longer established democracies. The third model, which conceives
of political parties as a special type of public good because of their unique
democratic functions and their consequent entitlement to the resources of the
state, is mostly connected with countries where the constitutionalization of
political parties is of a more recent date, although our longitudinal analysis shows
that the importance of this model is relatively constant over time.

Overall, our analysis suggests that constitutions reflect the particular historical
and political contexts within which they are designed, also with respect to the
nature and intensity of party constitutionalization. The increased incidence of
party constitutionalization thus attests to changing empirical realities and to shifting
normative beliefs about parties and democracy. Regardless of which model they
most closely approximate, national constitutions thus reify Schattschneider’s (1942)
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oft-cited observation that democracy is inconceivable, except in terms of political
parties, while at the same time underscoring that the predominant conception of
modern democracy today is one that is unquestionably couched in terms of party.
The analysis presented here, therefore, not only tells us about the constitutional
status of parties, it also tells us something about the functioning and self-conceptions
of modern democracies, how they vary between countries, and how they are
changing over time.
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Appendix: data and methods

Case selection

The countries covered in this research include all European democracies that have
a written constitution, taken to be that law that is called or commonly referred to
as the constitution or the Basic Law, and codified in a single document. This
means that the United Kingdom does not form part of our final sample because it
does not have a constitution in the sense used here. Furthermore, the constitu-
tions of Sweden and Finland are taken to be the texts that resulted from the
consolidation of various constitutional laws into a single document. The new
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integrated Finnish constitution of 1999 is based on four older constitutional acts
(the Constitution Act, the Parliament Act, and two acts on Ministerial Liability).
The Swedish constitution of 1974 consists of four fundamental laws (the
Instrument of Government, the Act of Succession, the Freedom of the Press Act,
and the Fundamental Law on Freedom of Expression) and is the result of a similar
process of constitutional integration (see Ruin, 1988).

‘Democracy’ has been operationalized as an independent country classified as
‘Free’ by Freedom House at the end of 2008, with the exception of smaller states
with a population under 100,000. The general criteria for the selection of our
cases are thus the existence of an independent and democratic nation state with a
written constitution codified in a single document. Out of a total of 33 European
democracies, 28 countries comply with these criteria, that is, Austria, Bulgaria,
Croatia, Cyprus, Czech Republic, Estonia, Finland, France, Germany, Greece,
Hungary, Iceland, Italy, Latvia, Lithuania, Luxembourg, Malta, Norway, Poland,
Portugal, Romania, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, and
Ukraine. In Belgium, Denmark, Ireland, and the Netherlands, political parties are
not mentioned in the constitution, while the United Kingdom does not have a
written constitution codified in a single document.

The following specifications apply for coding the year of party con-
stitutionalization, that is, the year in which the constitution first incorporates a
reference to political parties:

1. Only democratic states in the post-war period are considered. Our cases thus
exclude cases of party constitutionalization from the interwar period, such as
the 1919 constitution of Weimar Germany, or the 1920 constitution adopted in
Austria following the collapse of the Austrian-Hungarian monarchy (subse-
quently amended in 1929). For Austria, the first democratic constitution is taken
to be the constitution of 1945, adopted in the wake of the restoration of
democracy after WWII, which reinstated the pre-war federal constitution of
1929 while at the same time rescinding the Austro-fascist constitution of 1934.
For Germany, the first democratic post-war constitution is the Basic Law of
1949 (for a chronology of post-war party constitutionalization, see Figure 1).

2. Excluded are non-democratic constitutions that were still in force after a transition
to democracy. For Poland, for example, the first democratic constitution is taken to
be the so-called ‘small constitution’ of 1992, which repealed parts of the communist
constitution, even though the country had acquired ‘Free’ status in 1990. Included,
however, are revised non-democratic constitutions that were adjusted to the
standards of democracy before the transition had been completed. Thus, in the case
of Hungary, we consider the first democratic constitution to be the amended
constitution of 1989, even though the ‘Free’ status was first obtained only in 1990.
The same is true for Romania, which first revised its non-democratic constitution in
1991 but did not become ‘Free’ until 1996.

3. For cases where we are dealing with a dual process of democratization and the
(re)establishment of independent nation states, the first democratic constitution
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is taken to be the constitution adopted (or amended) after the collapse of the non-
democratic regime and after the establishment of an independent nation state. This
means that for Croatia, for example, the first democratic constitution is considered
to be the one approved in December 1990, which was adopted a few months after
the proclamation of the independent Republic of Croatia in the spring of the same
year, but before the country became considered ‘Free’ in 2000. For Ukraine, the first
democratic constitution is the one adopted in 1996, after the country formally
achieved independence in 1991, but before achieving ‘Free’ status in 2006.

Coding

The textual sources that constitute the basis of our analysis are the English lan-
guage translations of national constitutions. In most cases, we have relied on the
comprehensive collection of documents available in Flanz (2004), but many of the
more recent versions of constitutions have been traced from the websites of
national parliaments, governments, and constitutional courts. The period under
investigation effectively commences with the first reference to political parties
in the 1944 Icelandic constitution and concludes with the constitutions in force
at the end of 2008. Recorded for all countries are the year in which parties
were first codified in the national constitution, the range and magnitude of
constitutionalization, and, for each constitutional provision and subsequent
amendment, the category of constitutionalization. These data are available in a
comprehensive and searchable online database on party regulation. The database
can be accessed at www.partylaw.leidenuniv.nl

The unit of analysis is the sentence of the constitutional article that contains a
reference to political parties. Each constitution has been scrutinized for the
appearance of the word ‘party’ or ‘parties’, whereby textual interpretation has
aided us to include only their occurrence in the socio-political sense and exclude
‘parties’ in the legal sense. At least two coders evaluated the texts to ensure
reliability. Table A1 provides coding examples for each of the categories. The
categories are jointly exhaustive but not mutually exclusive: each sentence has
been assigned to at least one category but it is possible that a single sentence
pertains to more than one category.

As a specific example of how a single constitutional provision may encompass
several categories, consider the constitution of the Czech Republic, which states that:

The political system is based on the free and voluntary foundation and free
competition of political parties respecting fundamental democratic principles
and rejecting force as a means for asserting their interests. (art. 5)

This provision falls into four different categories: democratic principles (free
competition between parties), rights and freedoms (the free and voluntary foun-
dation of parties), activity and behaviour (the rejection of force as a means for
asserting the party’s interest), and identity and programme (respect for funda-
mental democratic principles).
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Table A1. Coding examples

Category

Example

Democratic principles

Rights and freedoms
Activity and bebaviour

Identity and programme

Extra-parliamentary party

Electoral party

Parliamentary party

Governmental party

Public resources

Judicial oversight

Secondary legislation

Political parties contribute to the formation of the popular will and the
expression of universal suffrage. They express democratic pluralism
(Luxembourg, art. 32bis).

The formation of political parties is free (Croatia, art. 6.1).

Activities of political parties aiming at forced overthrow of constitutional
system, violation of guaranteed human or minority rights, inciting
racial, national or religious hatred, shall be prohibited (Serbia, art. 5).

Without prejudice to the philosophy or ideology underlying their
programs, political parties shall not use names that contain expressions
directly connected with any religion or church, or use emblems that may
be mistaken for national or religious symbols (Portugal, art. 51.3).

Political parties must be governed by the principles of transparency,
democratic organisation and management and the participation of all of
its members (Portugal, art. 51.5).

The right to nominate candidates in parliamentary elections belongs to
registered political parties [...] (Finland, art. 25.3).

Any political party which is represented at least by 12 per centum of the
total number of the Representatives in the House of Representatives can
form and shall be entitled to be recognised as a political party group
(Cyprus, art. 73.12).

Electoral parties represented in the municipal council have a claim to
representation on the municipal executive board in accordance with
their strength (Austria, art. 117.5).

Political parties are entitled to receive financial support by the State for
their electoral and operating expenses [...] (Greece, art. 29.2).

The Constitutional Tribunal shall adjudicate regarding [...] the
conformity to the Constitution of the purposes or activities of political
parties (Poland, art. 188).

Organic laws shall regulate [...] the organization, functioning, and
financing of political parties (Romania, art. 73.3.b).

The case of Luxembourg illustrates the difference between the range and the
magnitude of constitutionalization. The only provision referring to political
parties in the Luxembourg constitution is article 32bis, which was added in 2008

to read that:

Political parties contribute to the formation of the popular will and the
expression of universal suffrage. They express democratic pluralism.

This article comprises two sentences, which both fall within the category of
democratic principles. The range of constitutionalization in the case of Luxembourg
thus equals one. These two sentences, which contain three statements — on popular
sovereignty (‘popular will’), participation (‘universal suffrage’), and democratic
pluralism —have therefore been assigned to as many sub-categories. The magnitude
of party constitutionalization in Luxembourg thus equals three.



