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Abstract   
In this article, the authors will consider a very narrow yet spectacularly important aspect of the rule of law: its place in a constitution - the constitution of the United Kingdom – in which supremacy rests not with the constitution as a document to be interpreted by a constitutional court, but with the legislature itself. Whilst traditionally the supremacy of the Crown in Parliament has meant that British courts have had no right to set aside even the most oppressive legislation, recent extra-judicial writings and obiter dicta in case law has been indicative of a shift in the judicial mood. In light of these developments, the paper will ask (1) where does the relationship between the supremacy of the Crown in Parliament and the rule of law stand now; (2) where might that trajectory take us; and (3) what might be done to reconcile the two.
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Introduction

‘The bedrock of the British Constitution is...the supremacy of the Crown in Parliament.’
 This was the view expressed by the late (and indeed great) Lord Bingham when John Jackson, the (then) Chairman of the Countryside Alliance, sought judicial review of the validity of the Hunting Act 2004 – an Act which (but for a limited number of exemptions) banned the hunting of wild mammals with dogs. That challenge was unanimously rejected by a panel of nine Law Lords in a judgment which was quite remarkable – not for what their Lordships decided on the merits of the claim, but for what they had to say in obiter dicta about those principles - the very foundations - upon which the British constitution is built. Allow us to explain.

The view of the constitution held by Lord Bingham (above) is wholly uncontroversial. It finds expression by Parliament in statute,
 by the government in various green and white papers,
 by the judiciary in case law,
 and by any academic text book relevant to the field of British constitutional law.
 What is meant by the supremacy of the Crown in Parliament is – as a matter of constitutional law – equally straightforward. First, it means that the Crown in Parliament has ‘the right to make or unmake any law whatever’; secondly, it means that ‘no person or body is recognised...as having a right to override or set aside the legislation of Parliament’ (Dicey 1885, 39-40). Read together, the supremacy of the Crown in Parliament can be expressed rather simply: the British constitution recognises no higher legal authority than primary legislation which receives the assent of the House of Commons, the House of Lords and (through the act of royal assent)
 the Crown.
 Or does it?

In Jackson a striking difference – a difference of constitutional principle - emerged between Lord Bingham on the one hand, and the triumvirate of Lord Steyn, Lord Hope and Baroness Hale on the other. This difference manifested itself around a hypothetical scenario drawn by the judges themselves. What duty, they asked, would the House of Lords (and now, presumably, the UK Supreme Court) have to uphold an act of the Crown in Parliament that sought to abolish or gravely impair the supervisory jurisdiction of that court? For Lord Bingham, the answer was clear: the court would have every duty to uphold, and no right to override or set aside, such legislation – the Crown in Parliament, after all, may make (or unmake) any legislation whatever [9]. Lord Steyn, Lord Hope and Baroness Hale, however, took a different approach. In their view, the supremacy of the Crown in Parliament is heavily qualified by law: both by legislation enacted by the Crown in Parliament itself (the European Communities Act 1972, the Human Rights Act 1998, devolution legislation and so on) which devolves power away from the centre, but also – and to the point of this paper – by constitutional principle. According to Baroness Hale, the courts would ‘treat with suspicion (and might even reject) any attempt to subvert the rule of law [emphasis added] by removing governmental action affecting the right of the individual from all judicial powers’ [159]. Lord Steyn addressed the question in similar terms. ‘In exceptional circumstances,’ he said, ‘involving an attempt to abolish judicial review or the ordinary role of the courts, the [House of Lords, and now the UK Supreme Court might] have to consider whether this is a constitutional fundamental which even a sovereign Parliament acting at the behest of a complaisant House of Commons cannot abolish’ [102]. For Lord Hope, not the supremacy of the Crown in Parliament (as Lord Bingham had suggested) but ‘[t]he rule of law enforced by the courts is the ultimate controlling factor,’ the “bedrock” in other words, ‘on which our constitution is based’ [107]. Seen from the perspective of Lord Steyn, Lord Hope and Baroness Hale, these obiter remarks in Jackson hint at a ‘different hypothesis of constitutionalism’ [102], one in which the right of the Crown in Parliament to make and unmake law is curtailed by the rule of law, and controlled by the courts.


In this paper we will consider only this particular aspect of the rule of law: its relationship and its compatibility with the legislative supremacy of the Crown in Parliament. There is much to be said about the rule of law in other contexts – its control of executive power (Tomkins 2012), administrative bodies (Wade 2009), or the devolved legislatures (Himsworth 2012) to name but three examples – but, as we shall see, it is in its relationship with the Crown in Parliament that the constitutional stakes are raised most highly. Our aim is not to address the rule of law at the level of political theory, but rather to ask (1) where does the relationship between the supremacy of the Crown in Parliament and the rule of law stand now; (2) where might that trajectory take us; and (3) what might be done to reconcile the two.
The origins of the judicial disquiet
We said in our introduction that Jackson was a remarkable judgment, and that it was. Perhaps most remarkable of all is the fact that their Lordships – the most senior judges in the land - could not agree on the very fundamentals upon which the British constitution rests. Before taking our analysis further, it is worth pausing to explore, in a little more detail, the background to this division. 
Though their Lordships spoke rather euphemistically from the bench about circumstances which exist in the realms of hypothesis, they did not pluck their chosen example, the abolition of judicial review, from the ether. In 2004, just a year before Jackson was decided in the House of Lords, the Blair government and members of the senior judiciary engaged in a very public debate about the terms of the Asylum and Immigration (Treatment of Claimants, etc) Bill,
 which sought to establish a single tier of appeal against Home Office decisions on asylum and immigration matters. The focal point of the judges’ ire, put with most force by the (then) Lord Chief Justice, Lord Woolf, was clause 11 of Bill, and the ‘unique...lengths to which it [went] in order to prevent the courts from adjudicating on whether the new appeal tribunal has acted in accordance with the law’ (Lord Woolf 2004, 8). This was, to put it another way, a very real attempt by the government to use primary legislation in order to impair the supervisory jurisdiction of the courts in an area – asylum and immigration – where that jurisdiction is incredibly important in protecting the rights of the individuals concerned. As it was, the government backed down: the (then) Lord Chancellor, Lord Falconer, announcing in the House of Lords that amendments would be made to the Bill which would allow for (albeit limited) judicial oversight of the tribunal (McGarry 2005, 10). However, for Lord Woolf the damage was already done: the very attempt to include so extensive an ouster clause in the legislation, he said, ‘could result in a loss of confidence in the commitment of the Government to the rule of law’ (Lord Woolf 2004, 8).
On the very same evening that Lord Woolf delivered his warning to the government, Lord Steyn addressed the Inner Temple with a speech about the Bill which bears more than a passing resemblance to the judgment which he delivered a year later in Jackson. Clause 11, he said, was ‘astonishing’ in the lengths to which it went to oust the jurisdiction of the courts, and as such was ‘contrary to the rule of law’ (Lord Steyn 2004, 11). What is more, the language used to achieve that end was express and unambiguous, leaving no room for the judiciary to water down its effects using the tools of statutory interpretation: ‘I am inclined to think that as a matter of interpretation the language may be watertight...The draftsman,’ he continued, ‘has done an excellent technical job in carrying out the outrageous instructions of the Home Office’ (Lord Steyn 2004, 11). Yet – and this is the point – despite the express words, despite their lack of ambiguity, Lord Steyn remained open (though not quite yet committed) to the suggestion that, if enacted, the courts might reserve for themselves the constitutional right to set aside such legislation. In those circumstances, he warned (in a passage which he would repeat almost verbatim in Jackson) the judicial committee of the House of Lords ‘may have to consider whether judicial review is a constitutional fundamental which even a sovereign Parliament cannot abolish’ (Lord Steyn 2004, 11). 
The similarity of the language used by Lord Steyn first in his speech to the Inner Temple and then in his judgment in Jackson betrays the accuracy of Lord Woolf’s prediction. Members of the senior judiciary had lost faith in the government’s commitment to the rule of law, and they chose that case as the moment to fire out a warning shot: that if the government was prepared to legislate in such an unprecedented and deeply troubling fashion, then the judiciary might themselves be called upon to respond in an unprecedented manner, by striking down primary legislation in the name of the rule of law. Thus we can see that the threat - the exceptional and extreme legislation hypothesised in Jackson - was very real in their Lordships’ minds as they delivered their judgments. Seen in light of the Asylum Bill debate of 2004, the conflict which divided Lord Bingham from his colleagues – the legislative supremacy of the Crown in Parliament on the one hand, the supremacy of the rule of law enforced by the courts on the other - takes on a startling immediacy. We need not wait for controversies ahead; in choosing which path to take we are faced now with a question of fundamental constitutional significance. If this is the dilemma, then it is worth asking what precisely is at stake here.
Who decides? 
What is at stake in choosing between the legislative supremacy of the Crown in Parliament, or the supremacy of the rule of law enforced by the courts, has been captured by Jeffrey Goldsorthy, and is worth quoting in full. It is, he says...
...the location of the ultimate decision making authority – the right to the ‘final word’ in a legal system. If the judges were to repudiate the doctrine of parliamentary sovereignty, by refusing to allow Parliament to infringe unwritten rights, they would be claiming that ultimate authority for themselves. In settling disagreements about what fundamental rights people have, and whether legislation is consistent with them, the judges’ word  rather than Parliament’s would be final. Since virtually all significant moral and political controversies in Western societies involve disagreements about rights, this would amount to a massive transfer of political power from parliaments to judges. Moreover, it would be a transfer of power initiated by the judges, to protect rights chosen by them, rather than one brought about democratically by parliamentary enactment or popular referendum. (Goldsworthy 1999, 3)
To be sure, this fissure in the body politic between parliament and the courts, between legislative supremacy and the rule of law, is of itself nothing new. It weighed heavily on constitutional minds when the House of Lords navigated its way around a seemingly absolute ouster clause in the 1968 case Anisminic v Foreign Compensation Commission,
 and it remained evident a decade later when the late JAG Griffith told us that ‘political decisions should be taken by politicians’ and not by unelected judges (Griffith 1979, 16). It bubbled under the advance by the judiciary of ‘common law’ or ‘constitutional’ rights so fundamental that only express words (but not vague or ambiguous terms) in statute could override them,
 and it exercised the thoughts of those tasked with incorporating the European Convention on Human Rights into a legal system which reserved for the courts no authority to overturn even the most oppressive legislation.
 Indeed, a little less than a decade prior to his intervention in the Asylum Bill debate, Lord Woolf had written extra-judicially about the possibility of Parliament enacting legislation to oust or impair judicial review:

[I]f Parliament did the unthinkable, then I would say that the courts would also be required to act in a manner which would be without precedent. Some judges might chose to do so by saying that it was an unrebuttable presumption that Parliament could never intend such a result. I myself would consider there were advantages in making it clear that ultimately there are even limits on the supremacy of Parliament which it is the courts' inalienable responsibility to identify and uphold. They are limits of the most modest dimensions which I believe any democrat would accept. They are no more than are necessary to enable the rule of law to be preserved. (Lord Woolf 1995, 69)
What is novel, however, is that this language, which until now has been the preserve of academic debate (Laws 1995) or of extra-judicial writing (Woolf 1995), has with Jackson been woven into the very fabric of our constitutional law. The seeds are now sewn for judges in future to look back on Jackson and to find support (if not yet authority) for the proposition that – in extreme circumstances – the courts might be required to declare invalid an act of the Crown in Parliament (Mullen 2007, 15). 
For Lord Woolf, this is no problem at all. As we have seen (above) the circumstances in which the judges might be moved to act in this way are so extreme that, in his view, ‘any democrat would accept’ judicial intervention ‘to enable the rule of law to be preserved’. Yet the counter-point is precisely that there are no fundamentals that any democrat would accept, beyond rather bland and (on their own) meaningless statements of rights in the abstract. Any democrat, for example, would surely agree that everyone has a right to life: but applying that right to particular cases requires the resolution of substantive and reasonable disagreement about who that right protects (does it protect the unborn child, for example); about what that right  entails (does it place a positive obligation on the state to ‘take appropriate steps to safeguard the lives of those within [its] jurisdiction’, or merely a negative obligation ‘to refrain from the intentional and unlawful taking of life’
); and about the possible exceptions that might be made to qualify the right (think of the debate around assisted suicide, which has recently been the subject of deliberation in the Scottish Parliament). When Goldsworthy warned of the ‘massive transfer of political power from parliaments to judges’ he recognised that those disagreements - not only about the content and application of rights, but about precisely what rights we have and how (if at all) they should be protected – are the very stuff of politics, and should therefore be resolved by politicians in parliament (elected, accountable, removable, representative) or by the people themselves in referendums. As we shall see in the next section, to surrender political debate at the altar of the rule of law is to impoverish our politics, our political institutions: our political constitution. That is what is at stake.
The Political Constitution
When British constitutional lawyers talk of a ‘political constitution’ they have a particular concept of politics in mind, and a particular institutional form for the resolution of political and constitutional questions. The locus classicus of the (British) political constitution is JAG Griffith’s seminal article, ‘The Political Constitution’, which he published in 1979.


Griffith’s was both a defensive and a constructive piece. Its defence was set against what he saw as being a dangerous ‘re-introduc[tion of] natural law concepts into the theory and practice of politics’ (Griffith 1979, 14). By this, he meant the (in his view nonsensical) idea - which he attributed in theory to Ronald Dworkin and John Rawls, and in practice to Lord Hailsham and Sir John Laws - that certain fundamental principles stand above politics, and therefore beyond disagreement:

All I can see in the community in which I live is a considerable disagreement about the controversial issues of the day and this is not surprising as those issues would not be controversial if there were agreement. I know what my own view is about racial minorities, immigration, the power of trade unions, official secrets, abortion and so on and so on. And I know that many people disagree with my views. (Griffith 1979, 14)

Railing against those who (at that time) were advancing calls for the adoption of a codified constitution, or an entrenched Bill of Rights, Griffith saw a certain fallacy to the claim that rights could be placed on any such pedestal. By aiming to close off debates about the content of constitutional and rights discourse, he said, such documents amount to no more than the re-statement of ‘political conflict pretending to be its resolution’ (Griffith 1979, 14). This is to say that if disagreement is the condition of community life, then it is disingenuous of policy makers to claim that certain questions are beyond disagreement (that, as Lord Woolf said, any democrat could accept them); just as it is disingenuous of judges to claim to be capable of finding the ‘right solution’ to hard cases in ‘ideals of justice, truth and beauty’ (Griffith 1979, 12, 16). That this is so, he said, is because these ideals are themselves the subject of the most intense (and reasonable) disagreement. Let us be clear, Griffith’s reproach was not for the law per se. ‘[N]obody,’ he said, ‘except committed anarchists, suggests that “the law” should be dispensed with.’ His objection was to those who saw law as a (superior) substitute for politics, where the Rule of Law becomes elevated above all else - the most ‘sacred’ and ‘untouchable’ constitutional good (Griffith 1979, 16). We will return to this thought in a moment, but first let us turn to the constructive element of Griffith’s piece: his constitutional prescription.

If, for Griffith, disagreement is the condition of community life, then politics ‘is what happens in the continuance or resolution of those conflicts’ (Griffith 1979, 20). It follows that the political constitution is one in which everything – including so called fundamental rights and the rule of law - is always contestable. In his great textbook, Administrative Law, Sir William Wade has said that ‘[o]ne consequence of parliamentary sovereignty,’ of the right, this is to say, of Parliament at any time to make or unmake any law whatever, ‘is that this country has no constitutional guarantees’ (Wade & Forsyth, 23). What he meant, of course, is that any right that we have, any constitutional protection that we enjoy, is at all times subject to the power of the Crown in Parliament to restrict or repeal (ergo to unmake) it. Allow us, then, to say two things about Wade’s observation, as it impacts on Griffith’s characterisation of our constitution as a ‘political’ (as opposed to a ‘legal) one. 
The first point is that, for the political constitutionalist, this condition is both acceptable and unavoidable. For Griffith – and for those who have followed him (see Ewing 2010; Tomkins 2005; Gee & Webber 2010; Bellamy 2007) - rights are but claims to be placed on the table and to inform debate alongside any other manner of claim, be that social, political, moral, economic or any other sort (Griffith 1979, 17). To say that something violates a constitutional principle, a fundamental or human right, or even the rule of law, is to make a claim and to hope that that claim is more persuasive than the claims made by others. Seen in this light, the rule of law simply cannot be a metaphysical principle outside of and above the hurl and burl of politics. It is no trump; its invocation might be persuasive, and might even be decisive but it can never be conclusive. Law, for Griffith, is one means by which these conflicts, these disagreements, might be continued, processed and temporarily resolved, but no more than that (Griffth 1979, 20). The best that Griffith could offer, indeed as he saw it, ‘the best we can do’, is to embrace that condition of disagreement and to ‘enlarge the areas for argument and discussion, to liberate the processes of government, to do nothing to restrict them, to seek to deal with the conflicts which govern our society as they arise’ (Griffith 1979, 20).
The second point is that – put this way – we can make sense of the political constitutionalist’s attraction to legislative supremacy and its twin tenets: that the Crown in Parliament may make or unmake any law; that the Courts may not set aside any law which it enacts. For here there is one guarantee: that nothing is guaranteed. On the one hand, if the Crown in Parliament may make or unmake any law whatever, then everything remains – at all times – up for grabs, capable of contestation and change depending on the ability of this or that claim to persuade Parliament of its merits. On the other hand, if the Courts may not set aside an act of the Crown in Parliament then there is a recognition that the best the Courts can do is to add their voice, their claim to the debate – to put arguments about fundamental rights and the rule of law on the table and to ask (and perhaps even to persuade) Parliament to reconsider legislation in light of their merits. The trick then is not only to find the ways and means of strengthening Parliament as a political institution capable of channelling these conflicts (both against executive dominance within, and popular apathy and resentment outwith) but also to turn back from the path tread by Lord Steyn, Lord Hope and Baroness Hale in Jackson and to find the ways and means by which the judiciary might enhance (rather than restrict by appeal to a substantive notion of the rule of law) the ‘areas for argument and discussion’. It is to this task that we turn our minds in the concluding sections of this paper.

Towards ‘juristocracy’
Before we proceed, let us pause to remind ourselves of the questions that we set out (in our introduction above) to address. First, we asked: where does the relationship between the supremacy of the Crown in Parliament and the rule of law stand now. The answer, in light of Jackson, is that - more so than at any other time since the supremacy of the Crown in Parliament was asserted in the constitutional conflicts of the 17th century – our very constitution is up for grabs. In the 1960s, even as Lord Reid swept away the ‘out-moded restrictions and technicalities’ which had hitherto blunted the bite of judicial review as a mechanism of effective accountability, and replaced them with ‘a remarkable degree of judicial discretion’ (Tomkins 2003, 172-173), it remained unthinkable that judges might reserve for themselves the power to strike down primary legislation as being contrary to the rule of law. As it was put by Ungoed-Thomas J in Cheney v Conn,
 there simply existed no conceptual space between the rule of law and the laws enacted by the legislature: ‘what...statute itself enacts cannot be unlawful, because what the statute says and provides is itself the law, and the highest form of law that is known to this country’ [247]. Our present condition is much less certain. We cannot say that the judiciary has asserted the right to declare primary legislation to be unlawful – as Lord Hope has said subsequently to Jackson, that issue is ‘still under discussion’
 – however, the very fact that this discussion is taking place at all is itself the mark of a significant constitutional shift. Indeed, Lord Hope gave a clear steer in AXA v Lord Advocate that if called upon to do so, ‘[t]he rule of law requires that the judges must retain the power to insist that legislation of that extreme kind [hypothesised in Jackson] is not law which the courts will recognise’ [51].  
The second question that we set out to address was: where might this trajectory take us. Taking the political constitution (and the condition of reasonable disagreement at its heart) seriously we must say that the current trajectory – the move away from a political constitution in which the legislature is supreme, and towards a legal constitution in which fundamental rights and the rule of law trump all else – is one towards (what Ewing (1994) and Hirschl (2004) have termed) ‘jursitocracy’: a constitution in which judges have the final say both on the validity of primary legislation, and on the hierarchy of claims which might be made in the course of the political debate which surrounds it (with the rule of law and fundamental rights at the constitutional apex). And yet, as Griffith so sharply put it, the danger here is that by dressing political questions in legal garb, the real issues – the competing political, moral, economic, social, religious claims – can be evaded. Even underneath the cloak of the rule of law, disagreement will still take place about its meaning, its content and its application - politics itself cannot be evaded - but the ability to access and engage in that debate will, by the very nature of the adjudicative process, be restricted. The arguments put before the courts will be determined by the strategic choices of self-interested parties engaged in a winner takes all zero-sum game; whilst access to the courts is itself restricted by material factors such as the cost of counsel, and formal factors such as prohibitive rules on standing or the scope of review. The deliberations of the judges will take place behind closed doors, away from the public gaze, and the decision will be made by an elite (still overwhelmingly white, still overwhelmingly male, still overwhelmingly of the upper classes) unaccountable directly to the political community that they purport to serve. No wonder, then, Griffith’s fear that the rule of law will become (in a deeply pejorative sense) ‘sacred’ and ‘untouchable’. 

The third and final question which we have set out to address is this: how might these (seemingly conflicting, even contradictory) constitutional principles be reconciled? Those who defend the political constitution with most vigour have often done so by setting it against its more legalistic counterpart (as well as Griffith, see for example Ewing 2010; Tomkins 2005; Bellamy 2007) and so the choice has often appeared to be a somewhat stark either/or dichotomy.
 However, it is our intention in the final section of this paper to suggest two (albeit modest) steps by which judicial control and rule of law claims might be made to enhance the political constitution.
Concluding remarks
Reconciling these two fundamental constitutional principles – the legislative supremacy of the Crown in Parliament and the rule of law enforced by the courts – requires a double movement: one from Parliament, and one from the bench.

Let us start with Parliament, the reform (and strengthening) of which has been at the front and centre of the political constitutionalist literature (see, for example: Tomkins 2005, 115-140; Bellamy 2007). Contrary to the argument from democracy, however, which focuses on the reform and the strengthening of the democratic House (Griffith 1979, 16), or on a democratisation of the upper House (Tomkins 2005, 138-139), we take the view that the House of Lords (and, in doing so, Parliament) should be strengthened by the creation of a House of Lords Rule of Law Committee made up of appointed (rather than elected) members. As it relates to primary legislation, the remit of this committee would be to consider matters relating to the rule of law in the United Kingdom (but excluding consideration of individual cases), and in particular it would scrutinise all Government Bills and pick out those with significant rule of law implications for further examination. This model follows closely that of the hugely successful Joint Committee on Human Rights, whose reports have made a significant impact on the quantity and the quality of rights debate in the performance of legislative scrutiny by both Houses of Parliament (for a detailed empirical analysis of this impact, see Hunt el al 2012, 19-44). The composition of this committee should be drawn from retired Lord Chief Justices, Lords President of the Court of Session, Law Lords (who already hold Life Peerages) and (now) Justices of the Supreme Court (who should be appointed to that House on a cross-party basis upon retiring from judicial office). This reform would achieve three things. First, it recognises that those with experience of the highest judicial offices are best placed to assess the meaning of the rule of law, as well as the effects which legislative proposals might have for its safe keeping. Secondly, it recognises that the rule of law is not a constitutional trump: a report by the Committee would inform, and might even persuade Parliamentary debate about and scrutiny of proposed legislation, but nothing more. Third, it should ensure that both the government and the Parliament are fully aware of the implications of their legislative actions on the (presumably rare) occasions when (even flying in the face of the Committee’s findings) they are persuaded enough by other claims to pass laws contrary to the rule of law.   

The second step focuses on the role of the courts. Whilst Lord Hope has hinted in both Jackson and in AXA of a substantive notion of the rule of law which places (judicially determined and enforced) limits on the freedom of the legislature, an alternative (and, in our view, preferable) approach is not only for the judges to follow, but to enhance and strengthen, the ‘principle of legality’ as set out by Lord Hoffmann in R v Secretary of State for the Home Dept, ex p Simms.
 According to this principle of statutory interpretation, the courts should presume that Parliament has legislated in a way which respects fundamental human rights, and interpret vague or ambiguous terms in statute accordingly. This because...
...there is too great a risk that the full implications of their unqualified meaning may have passed unnoticed in the democratic process [131]. 
The principle finds its practical limits where Parliament has left no room for interpretation – where it has used ‘watertight’ language expressly to restrict this or that right. ‘Parlimentary sovereignty,’ his Lordship said, ‘means that Parliament can, if it chooses, legislate contrary to fundamental principles of human rights...But the principle of legality means that Parliament must squarely confront what it is doing and accept the political cost’ [131].
 Let us conclude, then, with three short points about the principle of legality, and why – despite this apparent weakness - it is useful to us here.


First, fundamental human rights are not exhaustive of the limits that might be interpreted into “wooly” or ambiguous legislation by courts applying the principle of legality. Indeed, whilst Lord Hope deepened his commitment to Jackson in AXA, the other substantive judgment delivered in that case, that delivered by Lord Reed, found the rule of law within (rather than outwith or above) statute. Asked whether the general terms of the Scotland Act 1998 (an act of the Crown in Parliament which established devolution for Scotland) were wide enough to allow the Scottish Parliament to legislate in a way violative of fundamental human rights or (and note, separately) the rule of law, his Lordship invoked the ‘principle of legality’:
...Parliament did not legislate in a vacuum: it legislated for a liberal democracy founded on particular constitutional principles and traditions. That being so, Parliament cannot be taken to have intended to establish a body which was free to abrogate fundamental rights or to violate the rule of law [153].

Secondly, having extended the principle to encompass a notion of the rule of law that stands apart from fundamental human rights, Lord Reed (like Lord Steyn, Lord Hope and Baroness Hale before him) declined to define the rule of law any further. It remains, to a certain degree, mystical. The genius of the rule of law as applied through the principle of legality, however, is that – by giving Parliament the last word; by allowing Parliament to abrogate the rule of law so long as it confronts what it is doing, does so in express words, and accepts the political cost – it recognises that appeal to the rule of law is not conclusive: it is but a claim (here made by the judiciary) which should be taken together with, and weighed against, all other claims when Parliament legislates. The principle of legality, in other words, allows the judiciary to deliver strong judgments about the rule of law, whatever that means, which enhance rather than limit or close off the terms of political debate. Third, and finally, having taken inspiration from the Joint Committee on Human Rights in suggesting the creation of a House of Lords Rule of Law Committee, we take the view that the judiciary should strengthen the principle of legality further still, by developing a power at common law - not unlike the statutory power found in s4 of the Human Rights Act - to declare statutes which do use ‘watertight’ language knowingly to violate the rule of law, to be incompatible with that principle, thereby inviting (but not commanding) Parliament to think again. The experience of such declarations made under the Human Rights Act tells us that Parliament does take them seriously, and that the judicial rebuke will inform the deliberations and actions of the legislature in response (see, for example, Gardbaum 2010). It seems to us that developing a similar power which encompasses the rule of law, and which is bolstered by the work of a House of Lords Rule of Law Committee, is a practical (and relatively straightforward) way in which the rule of law can be brought down from the clouds and positively be put to work that informs and enhances our political constitution.
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