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SUMMARY OF FINDINGS 
Preamble

This report provides a brief summary of the main findings from the research project. It is based on the end of award report submitted to the Economic and Social Research Council (ESRC).

This summary of findings draws on all of the methods use in the study, not solely on the research in the two sites (which we have called ‘Westwood’ and ‘Southpark). The findings reported here are therefore not specific to either of the two sites, except where clearly indicated in the text. It would not be safe to assume, for example, that our summaries of sentencers’ views about social enquiry necessarily reflect the views of sentencers in either of the sites, since sentencers from across Scotland were involved in the study.

Why is this Research Necessary? 
Social Enquiry Reports (‘SERs’) are intended to assist the sentencing process. They are written by social workers primarily for sentencers. As such they represent an important and interesting point of exchange between two professional groups in the criminal justice system with different responsibilities, backgrounds and perspectives. In Scotland, reports are written by generically trained social workers who continue to work within social work departments and who may be more committed to welfare ideals than their counterparts in other jurisdictions. The discretionary sentencing context in Scotland, set alongside the possibly more welfare-oriented professional identity of SER authors, make both the nature of the practice of social enquiry and its significance for sentencing matters of particular interest. 
Scotland has witnessed a significant escalation in the number of reports prepared for the courts. The Scottish Executive (2006) reports a 70% increase since 1996. The concomitant level of financial investment reflects policy makers’ recognition of the pivotal role that SERs play in pursuit of governmental objectives for social work services to the criminal justice system. These objectives include reducing the use of custody by promoting credible community-based alternatives. Increasingly however, the policy emphasis has shifted from reducing the use of custody towards reducing the risk of offending and thereby protecting the public. Since SERs are both the key entry point to criminal justice social work services and the prime opportunity to promote the use of these services, it is easy to see why they attract this level of fiscal investment and policy attention. 

As an important feature of the sentencing process, social enquiry or pre-sentencing reports have been the subject of considerable previous research. A range of projects has explored the ideological underpinnings of reports, sentencers’ satisfaction with reports, the quality of report-writing, and the relationship between quality and effectiveness. Although these various research studies have offered many insights, the research techniques used (content analysis, surveys, statistical analysis, and interviews) have permitted only limited examination of the communication process embodied in reports. In particular, few studies have explored what sentencers thought about specific individual SERs. This neglect has meant that important questions about the specific aims and objectives of social workers in writing reports, and about how and why they are valued by sentencing judges, have only been answered at a level of relative generality. Equally, the significance of the wider professional contexts in which reports are routinely written and utilised has not been fully appreciated. This project set itself the task of addressing these issues.

Objectives

There were five objectives for this project and all of them have been successfully addressed:

1. To understand the methods by which social workers seek to inform the sentencing process through the production of social enquiry reports

Two intensive 6 month periods of observation were spent with two teams of social workers in different sites. Through processes of observation, ‘shadow-writing’ of SERs (where the researcher drafted a report after observing interviews, exchanged reports with the social worker, and they then discussed comparisons between the two reports) and post-observational interviewing, we gained unique insights into social workers’ attempts to inform and communicate with sheriffs, and their techniques for doing so.

2. To understand how sheriffs interpret social enquiry data and what significance social enquiry reports have in the sentencing process

Twenty-six sheriffs (approximately 19% of permanent sheriffs in Scotland) took part in the research. A combination of interviews, focus groups and moot sentencing exercises, many of which focused on specific cases and SERs, has produced a rich and detailed picture of how sheriffs use SERs and the significance of the reports in the sentencing process.

3. To investigate the environmental conditions which shape the ways in which social enquiry reports are produced by social workers and used by sheriffs

The detailed picture of the day-to-day reality of writing and reading SERs reveals how these activities are shaped by the environmental conditions in which social workers and sheriffs operate. These conditions include the regulatory context of social work and the criminal justice context of report reading.  More broadly, and significantly, the project also identifies fundamental limitations on the influence of reports on sentencing by exploring the power relations within the criminal justice field and their impact on the communicative process between social workers and sheriffs.

4. To produce ethnographic data which may assist social workers and sheriffs to communicate more effectively with each other.

Our dataset highlights a number of barriers to effective communication between social workers and sheriffs. Some of these barriers are outwith the control of social workers, and not entirely within the control of sentencers (e.g. the mediation of SERs by defence solicitors in pleas in mitigation - see ‘Findings’). The notion of increased effectiveness of communication is also subject to the limitations on the influence of social enquiry referred to above. Nevertheless, there are also some clear policy implications from the research about overcoming crossed lines of communication and common misunderstandings between social workers and sheriffs, and about the positive effects of granting social workers’ access to a wider set of case documentation.

5. To explore and assess a policy-driven process of communication between two different professional groups.
Our findings also shed light on the limitations that the wider context of power relations within the field of criminal justice impose on the pursuit of the policy aims underpinning social enquiry.

Key Findings

The principal findings of the research may be summarised as follows:

1. Role tension in criminal justice social work
Social workers experienced a degree of ‘role tension’ in their work. On the one hand, they were very conscious of their formal mandate to assist the court in sentencing – that the court was their client. On the other hand, they often felt drawn towards the needs and welfare of the offenders and acted as if the offender was their client. Such sentiments were an intrinsic aspect of their professional value system. In engaging with offenders for the purposes of constructing SERs, social workers often took on the role of supporting clients and valuing their efforts to change. In other words, in serving the court as client, they were at the same time practicing social work with and for offenders.

2. Assessing risk of re-offending and suitability for community-based disposals
As a result of policy shifts, social workers have become increasingly concerned to focus on the risk of an offender re-offending. Since the mid-1990s, risk of re-offending has overtaken reduction in the use of custody as the chief policy focus of social enquiry. In both sites, social workers used a risk/need assessment tool (the Level of Service Inventory-Revised [LSI-R]) which structured their enquiry, informed their professional judgement and employed a calculus to assess the level of risk of re-offending. Other more narrative tools were also available to social workers in cases where risk of significant harm was a concern. These were used less frequently. 

Social workers, rather than allowing tools to supplant their professional judgement, tended to deploy them to support it. Further, consonant with other recent research, we found that social workers viewed the assessment of risk as overlapping with and supporting longer-established discourses around welfare, in the sense that risk of re-offending would be reduced through welfare-oriented social work intervention. 

More generally, in assessing suitability for community-based disposals, and with it the offender’s ‘redeemability’, the perceived compliance of offenders with social work intervention was a core concern. Generally speaking, risk of defaulting on such penalties (and risk of re-offending) was deemed to be higher where offenders were judged to be either non-compliant with the social enquiry process or somehow duplicitous in their engagement with it. Decisions about compliance and honesty were often based on an offender’s attitude and behaviour in the SER interview and on whether or not their ‘story’ was subsequently corroborated. Compliance and corroboration operated as proxy measures for judging future compliance with social work programmes.

Sheriffs’ views of risk instruments such as LSI-R were mixed. Few claimed any detailed knowledge about them and most seemed to regard them negatively as being too crude a method of assessment. Equally, however, sheriffs seemed to view social workers’ professional judgement about risk as being unsatisfactory. More generally, we found little evidence of sheriffs being as preoccupied with risk as social workers were.

3. The regulation of SER writing
The writing of SERs is regulated by several regimes and pressures. These regimes promulgate various and competing images of what good practice entails. A basic tension exists between a stress on the efficient production of SERs (promulgated by Audit Scotland) and a stress on the value of professional expertise in assessing issues of responsibility and risk of re-offending, and in helping offenders to change (promulgated by the Social Work Inspection Agency and locally based training at both a formal and informal level). The practical job of writing SERs requires the constant juggling of these competing demands. The recent increase in the numbers of social enquiry reports being requested by the courts has exacerbated these tensions.
An additional regulatory pressure was felt by social workers in relation to being ‘realistic’ and credible in the eyes of the sheriffs in terms of how they wrote SERs – an indirect form of regulation. 

4. Explaining the dominant pressures within the regulatory space: the double-marginalisation of social workers 
Our overall finding is that the most powerfully felt regulatory pressures emanated from socialisation within local teams and from the scrutiny of SERs by sheriffs. These had greater regulatory force than the oversight of the SWIA and the auditing mechanisms of Audit Scotland. This finding can be understood by situating social workers within their professional context and by focusing in particular on their concerns and anxieties. Criminal justice social workers are a marginalised group in two senses. First, they feel on the margins of the social work profession. At the same time, however, they feel insecure in the legal world of criminal justice. This ‘double-marginalisation’ increases social cohesion within local teams. Social workers learn most about practicing criminal justice social work in this setting. Pressure to conform to group standards concerning good practice is therefore high. 

Social workers’ insecurity about their role within the legal world of criminal justice is revealed both in their feelings about lack of status and in their related preoccupation with credibility in the eyes of sheriffs. Such insecurity was compounded in Westwood (the ‘remote’ site) by the general failure to receive feedback from sheriffs about their assessments of SER quality. However, our data from Southpark (the ‘close’ site where a level of informal feedback was possible but professional insecurity was comparable) indicates that social workers’ insecurity is rooted in wider cultural dynamics concerning the power of law in society and the status of judges within the legal world. Social workers’ insecurity imposes a systemic limit on the power of social enquiry in that there are strong pressures on social workers to substantially anticipate and mimic, rather than actively to shape, judicial sentencing practices. This is evidenced in their development of ‘realistic’ sentencing expertise.

5. Social workers and ‘realistic’ sentencing expertise
In performing the job of SER writing, social workers develop expertise in judging what would be a ‘realistic’ sentence for their offenders. Although previous studies have suggested the possibility of social workers ‘second-guessing’ sentencers, our data reveals that many social workers strive to gain a sense of the sentencing practices of sheriffs in their area and thus to be able to anticipate what would fall within the range of reasonable disposals according to these practices. Social workers feel they need this kind of expertise in order to be viewed as credible professionals by sheriffs and to be able to engage them. However, the requirements of realism in discussions of sentencing options are usually perceived by social workers as still permitting some scope for attempting to encourage sheriffs to actively consider a disposal favoured by the social worker. Rather than requiring the social worker to predict exactly the single disposal favoured by the sheriff, ‘realism’ usually affords a small range of potential disposals. 

6. The importance of sentencing realism to sheriffs and defence agents
Our finding about sentencing realism accords with the data from sheriffs and solicitors. There was a clear consensus that poor quality SERs are characterised by a lack of ‘realism’ in social workers’ discussion of sentencing options. Social workers’ credibility in the eyes of sheriffs and solicitors was severely diminished where they were deemed to be ‘unrealistic’ in their discussion of sentencing options. Almost all of the sheriffs who took part in this study were critical of ‘unrealistic’ discussions of sentencing options in SERs. This criticism was not levelled against all social workers, though it seems that most sheriffs observe it to an extent within their courts. 

7. Engaging with sentencing through narrative
Although the scope for actively engaging with the sentencing process is limited by professional insecurity and the demands of ‘realism’, social workers do attempt to encourage sentencers to consider and to favour particular disposals in particular cases. They do this through the use of ‘narrative’, in the sense that they attempt to tell something like a story about the offender which situates the particular offence within the individual’s social background and environment. This core message addresses the question of why the individual has offended and their prospects for modifying their behaviour in the future, focusing on the attitude of the offender to the offence and the conduciveness of their social environment to behavioural change. This ‘narrative’ leads up to the discussion of the viability of non-custodial sentencing options. Social workers try to tell a coherent story about the offender, but their quest for coherence is complicated by their desire to be transparent, open and informative. This latter pressure means that social workers often include information within the SER which they recognise as being in tension with the basic message being communicated through narrative.

8. Five limitations on the ease of communicating through narrative
Social workers had mixed success in communicating through this use of narrative. On the one hand, sheriffs commonly understood the basic thrust of a social worker’s narrative. However, there were five important limitations on the power of this communicative process. 

First, sheriffs almost always read the SER after they had read the other documentation pertaining to the sentencing process. The sheriffs, then, have already begun the process of creating their own impression of the offender and constructing the provisional sentencing agenda prior to encountering the social worker’s narrative. Just like social workers, sheriffs also employed senses of the typical when interpreting information about a case. Details about previous convictions coupled with the complaint in question, for example, might suggest an alternative narrative about an offender which would either ‘trump’ the social worker’s narrative or at least set up a strong presumptive narrative against which the social worker’s would have to compete.

Second, sheriffs were generally of the view that, in most cases, the early biographical sections of reports were much less significant than the later sections which focussed on the offence in question and the individual’s offending behaviour more generally. Under pressure of time, sheriffs would often skim-read the biographical sections, unless there was something in the other formal papers which raised suspicions about their particular significance, or to which their attention was drawn by the defence solicitor. In this sense, in many cases the foundations of social work narratives were overlooked or not examined in detail, weakening the power of the narrative as a whole.  

Third, in the sections of the report which seemed to matter most to sentencers – those dealing with offending – the credibility of social workers’ narratives was most vulnerable. Social workers did not have access to witness reports or police statements and so had to rely on offenders’ account in their discussions of the offence to be sentenced. When the full information available to the sentencer suggested an alternative version of events, this would undermine social workers’ credibility in the eyes of sheriffs. Given sheriffs’ scepticism about risk assessment, social workers’ statements about possible future offending carried similarly little weight. This fundamental vulnerability renders the influence of social enquiry fragile.

Fourth, social workers feel constrained in relation to the manner in which they may express themselves. They generally avoid making explicit moral judgements about the offender. They attempt to appear to be impartially reporting on the facts of offenders’ background, their risk of re-offending and the viability of non-custodial sentencing options. This is explicitly required by relevant national standards and is encouraged through professional training and socialisation. Nevertheless, they do often try to communicate their moral judgements about, for example, an offender’s honesty. By hints, implication and other subtleties they attempt to induce the sheriff to read between the lines of their formally neutral SERs. Such encoded messages, however, are often missed or misinterpreted. Sheriffs often do not read between the lines in the ways intended by social workers. Indeed, some techniques of subtlety can backfire and have negative unintended consequences in undermining the credibility of the social worker.

Fifth, for many sheriffs the main way in which they fully digest the SER is through its use by the defence solicitor. Thus, much of the time SERs do not embody direct communication from social workers to sheriffs. Defence solicitors may undermine social workers’ narratives where, for example, they are deemed to be negative in their terms, or where they conveys images of criminal responsibility which sit in tension with the formal guilty plea. 

9. Sheriffs’ ambivalence towards detail in SERs

Sheriffs generally displayed ambivalence towards information under biographical headings in SERs. On the one hand, as indicated above, they valued these early sections much less than the later sections, often regarding them as making the SER too long, and usually skim-reading them. On the other hand, and at the same time, they valued detail, including the biographical sections, as a marker of general quality. This apparent paradox can be understood as a reflection of the basic dialogue between two visions of justice in sentencing: tariff sentencing (and its need for consistency) and individualisation (with its need to treat every case as unique). It is also indicative of the tension between the routinisation of sentencing as a social practice and the normative demands of ‘individualised’ sentencing. The routinisation of sentencing inclines sheriffs towards the view that the biographical sections of SERs are fairly standard, common in their themes, often unrevealing in this sense, and, accordingly, superfluous. However, the normative demands of ‘individualised’ sentencing require that sentencing decisions are reflective of the particular circumstances of the offender. The individualised detail of SERs supports the normative aims of sentencing and so is valued in the abstract. But it is also a source of frustration for sheriffs in the social reality of producing a high volume of sentencing decisions within a fairly tight timeframe.

10. Sheriffs’ ownership of the sentencing decision and the limits of social enquiry
Sheriffs generally do not like social workers to recommend a sentence. Most sheriffs regard social workers’ role as being essentially informative. A recommendation of sentence is viewed by most sheriffs as an unwelcome intrusion into their decision-making task. This judicial ‘ownership’ of sentencing also operates to place a limit on the extent to which SERs tend to be permitted to influence the sentencing process. The perception of social workers as an external professional group which lacks relative status within the criminal justice field is a form of resistance to their potential influence over sentencing. Judicial ownership of sentencing is protective in this sense, requiring that the limited influence of social workers in the sentencing process is maintained. Ultimately, then, the role to be played by SERs in sentencing is determined by the power relations between these two professional groups (social workers and judges) rather than by technical issues of SER quality. Though technical improvements in SERs (for example, through fixed quality standards or improved training), or judicial familiarity with particular social workers in small courts, may enhance social workers’ credibility and standing to some extent, our analysis suggests that such factors can only be expected to have marginal effects on sentencing.
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