Published in F.Regan, T. Goriely, A. Paterson, D. Flemming (eds) The Transofrmation of Legal Aid: Historical and Comparative Studies (Oxford University Press) ISBN: 0-19-826589-1


The Construction of ‘Comparison’ in Legal Aid Spending: 

The Promise and Perils of a Jurisdiction-Centred Approach to (International) Legal Aid Research 

CYRUS TATA 

Public expenditure has become the key battleground where legal aid policy is contested (e.g.: Goriely 1997; Moorhead 1998). Research examining current and projected costs of policy (both within and between jurisdictions) inevitably commands attention in government circles. Although the promise of comparing costs within and between jurisdictions seems immense, care needs to be taken in interpreting what the comparisons actually mean; and, it is imperative that attention is paid to issues underlying comparative methodology. This chapter reflects on some of the key issues in comparing criminal legal aid expenditure. It arises from a research study which compared criminal legal aid expenditure in three European jurisdictions. This paper first describes the origins, background, and objectives of the study before reporting some of the main findings. The chapter then proceeds to examine critically key issues in comparative research of this nature. It uses the inter-jurisdictional study and its findings as a means of discussing the methodological issues underlying ‘comparative’ research. 

Although the chapter reports recent comparative criminal legal aid research, it necessarily raises questions for comparative civil legal aid research, as well as ‘comparative’ methodology more generally. It would be tempting to assume that inter-jurisdictional empirical research is in principle necessarily far more problematic than single-jurisdictional research (e.g.:Bierne and Nelken 1997). This chapter questions the view that inter-jurisdictional research is necessarily more difficult than single- or ‘intra’-jurisdiction research. Rather, it will argue that ‘jurisdiction’ (the legal limits of the State) and legality (i.e.: legal doctrine and institutional legal obligations) are not the primary sources of the major challenges facing research on legal aid spending. The chapter instead suggests that the key intellectual difficulties are located in the attempt to make any kinds of comparisons whether this over time; between organisations; between different populations; geography; cultures etc. I will suggest that labelling only inter-jurisdictional research as ‘comparative’ is misleading and that instead we need to recognise that the essence of empirical legal aid research is necessarily comparative. First, however, the paper discusses the conduct and findings of recent research on the spending patterns of three European countries.

Criminal Legal Aid Expenditure and Constitutional Requirements

Criminal legal aid expenditure is not solely a matter of political choice.  In its 1995 Green Paper, the Lord Chancellor's Department of England and Wales acknowledged that ‘criminal legal aid is different from family and other civil legal aid’ (para 4.38).  Thus:

Unlike most other forms of legal aid, demand is determined by the state. Defendants in criminal cases have no choice but to defend themselves against the power of the state ranged against them in the form of prosecuting authorities. (para 4.40)

Furthermore, the right of a criminal defendant to legal assistance is guaranteed under Article 6 of the European Convention on Human Rights. Article 6.1 guarantees the right to ‘a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law’.  In the case of criminal trials, Article 6.3 sets out the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

However, it is not possible to say what level of expenditure would be necessary to comply with the Convention and the amount actually spent differs considerably over time; between, and, within jurisdictions. So why might identical constitutional requirements give rise to differential levels of expenditure?  For these purposes, the Convention’s key provision is Article 6.3 (c) which requires that defendants with insufficient means must be given free legal assistance ‘when the interests of justice so require.’  This, however, must be read in conjunction with the other provisions, which demand, for example, that there is adequate time to prepare a defence and the chance to examine and cross-examine witnesses.

There is now an emerging body of case law interpreting Article 6.3 (c) (Ashworth 1996). It has been held that when legal assistance is provided for free the accused does not necessarily have the right to choose a lawyer,
 but his/her wishes should be considered.  Where the relationship between a lawyer and client has broken down, schemes should make provision for another lawyer to be assigned.
  The key question is when and in what circumstances ‘the interests of justice’ require legal assistance.  The determining factors appear to be: the complexity of the case; the seriousness of the charge; and, the severity of the possible sentence.  In Quaranta v Switzerland,
 the accused received a custodial sentence and the court found that ‘free legal assistance should have been afforded by reason of the mere fact that so much was at stake.’  Pham Hoang v France
 suggests that the interests of justice may also require representation for a serious charge when the proceedings are ‘...clearly fraught with consequences...’, even if the outcome was a large fine.(Ashworth 1996).

Expenditure levels

At one level, therefore, all the signatories of the Convention are bound by the same rules.  It is clear, however, that these rules result in different levels of expenditure. Although there are no official figures on criminal legal aid expenditure within Europe, the 1994 International Conference on Legal Aid made the following estimates of 1992 per capita expenditure within the most developed legal aid schemes.  They cover three signatories to the European Convention - the UK, the Netherlands and Sweden.  

Table 1: Estimate of expenditure per capita on criminal legal aid 1992

	
	US $

	England and Wales
	 15

	The Netherlands
	  3

	Scotland
	 21

	Sweden
	  9


Source: Klijn and Huls (1994)

As the authors of that paper acknowledge, these figures are only estimates.  They relate to different time periods; do not extract tax; and, do not necessarily extract the criminal elements of combined expenditure (on, for example, children or advice).  However, the magnitude of these differences inevitably raises questions as to the different ways in which Scotland, England and Wales, the Netherlands, and Sweden interpret their obligations to comply with the European Convention in terms of per capita spending.

A recent pilot study investigated some of the reasons for these apparent differences (Goriely, Tata, and Paterson 1997). In particular, it considered why Scotland appears to spend so much more on criminal legal aid than other signatories to the convention. The pilot study did not aim to provide complete answers to these questions, but to provide some reasonably robust hypotheses which might be pursued by subsequent research. The study, commissioned by the Lord Chancellor’s Department of England and Wales and by the Scottish Office, compared the spending patterns of England and Wales, Scotland and a third country: the Netherlands. The Netherlands was included  because of its seemingly very low level of spending; the extent of information which is available; and the high-quality reputation of its scheme. The first Director of the American Legal Services Corporation, Clinton Bamberger, described the Dutch legal aid scheme as “one of the best in the world: probably the best” (Bamberger 1989). Like the UK schemes, it relies on private practitioners to provide criminal services: there are no salaried public defenders providing assistance in criminal matters. Furthermore the Netherlands has a relatively high level of compliance with the Convention - at least equal to that of the UK (Swart and Young 1995).

‘Adversarial’ and ‘Inquisitorial’ Models of Criminal Justice

It might be expected that differences in criminal legal aid expenditure between Britain and other European jurisdictions can be explained by differences between ‘adversarial’ and ‘inquisitorial’ models of criminal justice. In an ‘adversarial’ model, where the judge is a neutral umpire between prosecution and defence, it is clearly vital for both sides to be represented.  Thus, it might be supposed, the interests of justice require more people to be represented.  Furthermore, the defence lawyers must carry the burden of presenting evidence: they must therefore do more, and be paid more for it. In the typical ‘inquisitorial’ case, however, the main burden of finding evidence relies on the judge.  Defence lawyers may be needed in fewer cases, and may be required to do less. 

However, empirical examination suggests that the varying assumptions behind the ‘adversarial’/ ‘inquisitorial’ divide cannot provide the primary answer to the question of why international differences arise in criminal legal aid expenditure. There are four reasons for this.  First, it cannot account for the differences between ‘adversarial’ systems.  If anything, Scotland's system, with the important historical role given to the Procurator Fiscal in criminal trials, is more inclined towards the ‘inquisitorial’ system than that of England and Wales. Yet, as this chapter explains, its criminal legal expenditure is significantly greater. Differences within Canada and the USA also show that even within the same legal family, variations in culture and political preference can result in substantial differences in legal aid expenditure (Goriely 1997; Wall 1996). Secondly, it is too easy for comparisons between ‘adversarial’ and ‘inquisitorial’ systems to concentrate on trials, especially the symbolic high-point of the British system - trial by jury (Darbyshire 1997; Duff and Findlay 1997). Although British jury trials are relatively slow and expensive, it should be remembered that in Scotland at least, the bulk of legal aid expenditure does not involve jury trials (or even its possibility) but rather Summary procedures prosecuted in the lower courts. In addition, in most cases the accused pleads guilty, at least at the point the case comes to trial (Samuel and Adler 1994; Samuel 1996), and, (in common with research findings in England and Wales), proceedings tend to be abrupt (McBarnett 1979; Mcconville, Sanders, and Leng 1991). Therefore, although the assumptions underlying the Dutch and Scots approach may differ, it is by no means self-evident why the Scots’ system should be so much more expensive in the way that these cases are handled. Thirdly, the easy invocation of ‘adversarial’ and ‘inquisitorial’ models of truth-finding underestimates the extent to which the Dutch scheme is increasingly relying on defence lawyers to cut investigative corners (Jörg, Field, and Brants 1995). The criteria governing when the court may refuse such requests have been relaxed by statute, resulting in a great increase in litigation on the issue. There is also more pre-trial contact between prosecution and defence in the Netherlands.  Jörg, Field, and Brants (1995: 48) comment that ‘the incidence of negotiations between defence and prosecution is on the rise: while not called plea bargaining yet, the terminology has emerged in official documents.’. Finally, there are some aspects of ‘inquisitorial’ justice which may actually increase legal aid costs. For example, in an ‘inquisitorial’ system an uncorroborated confession does not necessarily dispose of a case in the same way as a plea of guilty does in the ‘adversarial’ system (Jörg, Field, and Brants 1995: 50) 

Therefore, in the study discussed here, it was recognised that the primary explanation for the marked differences in per capita spending does not lie in the differences between ‘adversarial’ and ‘inquisitorial’ models. To understand the dynamics of spending we must consider explanations other than simple constitutional requirements. Below I focus on the key findings of the comparative study.
 

Criminal Legal Aid Expenditure in England and Wales, Scotland, and the Netherlands : Analysis of Spending by Population
The initial task was to calculate expenditure on criminal legal aid by head of population in each of the three jurisdictions under discussion. Table 2 below shows total expenditure by per head of population, broken down into its constituent categories.   
Table 2: Expenditure on criminal legal aid, per head of population (£ sterling)
 1994-5

	



	England and Wales
	Scotland
	The Netherlands

	Population (1991)



	51,099,000
	5,107,000
	15,010,000

	Representation in jury courts


	£5.76
	£4.79
	nil


	Representation in non-jury courts

	£3.16
	£10.32
	£1.41

	Court duty solicitor schemes


	£0.24
	£0.18
	n/a

	Assistance at Police stations 


	£1.34
	n/a
	n/a

	Advice



	£0.47
	£1.36
	£0.16

	Appeals



	£0.25
	£0.29
	£0.20

	TOTAL



	£11.22
	£16.94
	£1.77

	less contributions



	£0.08
	nil
	nil

	TOTAL NET COSTS



	£11.14
	£16.94
	£1.77


The Table distinguishes between the cost of representation in cases dealt with in jury courts and those which are not. Thus, the category ‘Representation in jury courts’ relates to cases which go to the Crown Court in England and Wales, and those dealt with under solemn procedure within the Sheriff and High Court in Scotland. These latter cases do not necessarily involve a trial, but include guilty pleas and cases where the Procurator Fiscal takes no proceedings, as well as trials. The Dutch do not have jury trials.  The second category includes cases dealt with under summary procedure in the Sheriff and District Court in Scotland; the Magistrates' Court in England and Wales; and, the Dutch District Court.  

How does Scotland compare?

In the year 1994/5 expenditure in Scotland was clearly the highest, with spending per head of population 52% greater than in England and Wales, and more than nine times that of the Netherlands. The differences lie primarily in payment for representation before summary courts, Scotland’s per capita expenditure is three times that of England and Wales and seven times as great as the Netherlands.

At first sight, the difference between England and Wales and Scotland seems surprising given that Scottish criminal procedure contains several features which have been proposed in England and Wales as money saving devices.  First, in contrast with England and Wales, accused persons in Scotland do not have the right to choose jury trial: the decision is that of the prosecutor alone.  Decisions over who should be granted summary legal aid are made by the Scottish Legal Aid Board, rather than by the courts as in England and Wales.  Secondly, Scottish solicitors also have more extensive ‘rights of audience’ than their counterparts in England and Wales, and, in Scotland, solicitors can appear in all Sheriff Court proceedings.  Thirdly, the Scottish prosecutor has more powers to divert cases from formal court procedures, and, fourthly, the Scottish criminal legal aid system appears to be less generous to those pleading guilty.
  Finally, the Scottish system has not had to bear the high costs of city-related fraud trials which can prove to be so expensive for the English and Welsh scheme. The finding that the Scottish system costs more than that of England and Wales is unexpected for another reason. Research by Samuel and Adler (1994) found a widespread perception among Scottish solicitors that, compared with England and Wales, the Scottish system offered good value for money. 

So far I have identified differences in per capita spending. In an attempt to provide some further analysis and explanation, and given space constraints, the remainder of this chapter concentrates exclusively on the element which appears to account for the vast bulk of spending: namely, representation before non-jury courts by examining first the number of cases and then the costs per case. 

Representation before Summary Courts

A key question in understanding the differences identified by Table 2 in representation before non-jury courts is whether they relate to volume or price of cases.  Do the Scots fund more cases, or does each case cost more?  Do the Dutch fund fewer cases, or is each case cheaper?

The number of summary bills

Table 3: Bills for Representation before Summary Courts in England and Wales and Scotland

	
	1993-94
	1994-95

	
	N
	Rate per 

1,000 pop
	N 
	Rate per 

1,000 pop

	Scotland
	68,480
	13.41
	65,839
	12.89

	England and Wales
	355,787
	6.96
	392,577
	7.68

	The Netherlands 
	48,341
	3.22
	51,055
	3.40


Source: England and Wales: Legal Aid Board Annual Reports; Scotland: unpublished information supplied by the Scottish Legal Aid Board; Netherlands: information supplied by the Ministry of Justice.

The differences in volume in the three jurisdictions are striking.  Per head of population, England and Wales pays double the number of summary bills as the Dutch, while in 1993-94, the Scots paid almost double the number paid by the English. Finally, it must be remembered that, as the Dutch do not have jury trials, the summary figures include all the serious cases which in Britain would have been dealt with before the higher courts. All these factors make the high number of Scottish bills particularly surprising.   

Numbers of ‘persons proceeded against’ through the summary courts

One possible explanation for the additional number of cases is that more Scots may be prosecuted through the courts.  However, as Table 4 shows, this does not seem to be the case.  In comparing Scotland with England, it appears that the difference lies in the higher proportion of cases which are legally aided rather than in the number of cases dealt with by the Scottish courts.  The Dutch, however, prosecute far fewer cases.

Table 4: The Number of Persons Proceeded Against in Court: Scotland, England and Wales and the Netherlands, 1994

	
	All
	All except motoring offences

	Scotland Number (N)
	178,667
	112,545

	Scotland Per 1,000 Pop
	34.81
	21.92

	England & Wales N
	1,847,200
	1,088,500

	England & Wales Per 1,000 Pop
	38.11
	20.91

	The Netherlands N
	99,500
	n/a

	The Netherlands Per 1,000 Pop
	6.63
	n/a


Sources: Scottish Office (1997); Home Office (1995); Openbaar Ministerie (1994)

The explanation of the differences between England and Wales and Scotland can therefore be explained by the proportion of accused persons being granted legal aid rather than the number of persons passing through the courts. Yet, what factors might explain the larger differences found between the Dutch figures and those for Great Britain?  

Why are fewer Dutch ‘cases’ legally-aided? 

Although comparing crime rates between countries is always fraught with problems, the number of crimes reported to the police in the Netherlands and the UK appears to be similar (van Dijk and Mayhew 1993).  David Downes' in-depth comparison of the Dutch and English criminal justice system concluded that “no obvious disparity emerges between Dutch and English victim surveys to suggest that Dutch police recording of crimes differs at all substantially from that of England” (Downes 1988: 12). The number of crimes recorded per 100,000 inhabitants are virtually identical (Downes 1988: 34).  Therefore, differences in the number of legally aided cases relate not to the overall number of crimes but to the way they are processed within the criminal justice system.  

There are many reasons why the Dutch legal aid scheme funds a smaller proportion of cases. It is normal Dutch prosecution practice that, whenever possible, separate police reports against the same person are combined into a single ‘charge sheet’.  Each ‘case’ passing through the courts may therefore represent an aggregate of several crimes committed by the same person on different dates and in different places.
 Using the official estimate of the number of police reports included in one charge sheet (Openbaar Ministerie 1995: 44-45), the number of ‘cases’ included in legal aid bills is 3.8 (rather than 3.4) per thousand of population in 1994-5.  This suggests that case aggregation provides only a partial explanation for the difference.  It is possible, however, that the official figures may not estimate the practice of ‘adding’ cases adequately. A second reason why the Dutch legal aid scheme appears to fund a smaller proportion of cases than the schemes operated in Great Britain relates to appearance in court. Dutch accused persons are not obliged to attend their own court hearings, but if they do not attend, they cannot receive legal aid representation. It appears that there are no official figures of exactly how many people do not attend their court hearings. However, a short period of court observation by the author in 1996 suggested that at least in the single-judge chamber District Court in the Hague around a half of trials may be completed without the presence of the accused. A third reason why the Dutch scheme appears to fund a smaller proportion of cases than the Scottish or English scheme lies in sentencing. Accused persons brought before the Kantongerechten (or Sub-District Courts) are not at risk of imprisonment. They are therefore not entitled to legal aid (save in the most exceptional circumstances regarding the possibility of loss of livelihood, or, exceptional legal complexity). Fourthly, Dutch courts are relatively informal. Even in the higher courts an accused person who decides to attend his/her trial may feel relatively comfortable to appear without an advocate due to the informal atmosphere of the Dutch court setting compared with that of the UK courts.
  It is possible that Dutch fee structures may provide lawyers with some incentive to persuade their clients that representation is not necessarily crucial.
  

A fifth, and major reason, for the difference in the figures, however, lies in the lower number of cases brought to court.  Here the role of the prosecutor is crucial. Dutch prosecutors have significant powers to deal with cases out of court, and they are much more likely than British prosecutors to exercise them. Dutch prosecutors take only a third of all the cases they receive to court.  In Scotland, they take around a half of cases, and in England around four-fifths of cases to court. 
 Although Scottish prosecutors share most of the powers of their Dutch counterparts,
 they do not use them to nearly the same extent.  The ability of the Dutch prosecution service to divert such a high proportion of cases from court (and thereby obviate the need for legal representation) would appear to provide one of the most important explanations for the conspicuously low level of overall spending on criminal legal aid representation in the Netherlands. It may also reflect the powerful position of the prosecution service. The Dutch prosecutor enjoys a position as a key policy leader or perhaps the key policy leader, occupying perhaps the most important position in the Dutch criminal justice process, (Rene van Swaaningen and Jolande uit Beijerse 1993; ‘t Hart 1988; Fionda 1995; Holthius 1993), or, as Van Dijk neatly envisaged, “the spider in the web” (Downes 1988). 

Comparing eligibility for legal aid in Scotland and England

A major reason why the Netherlands has fewer legally aided criminal cases than the UK is that fewer criminal ‘cases’ are brought before the courts.  This, however, does not account for differences between Scotland and England and Wales. The reader will recall that Table 4 showed that, on the basis of population, the numbers of cases proceeding through the courts in both Scotland and in England and Wales are broadly similar.  Explanations, therefore, must lie in the way legal aid is granted.  There are a number of criteria used to grant to legal aid both for  ‘guilty’ pleas and for ‘not guilty’ pleas’. The following section considers the decision-making process in granting legal aid. In particular, it focuses on the way in which decision-makers identify cases which appear to merit legal aid; i.e. the 'interests of justice' test.  

The 'interests of justice’ test 

In both jurisdictions, in order to qualify for summary legal aid, the accused person must meet both a means and a merits test.  In practice, legal aid applicants are predominantly unemployed and on low incomes and very few are refused help on financial grounds (Scottish Office 1993:59).

The merits tests in both jurisdictions are similar.  Under both the English and Scottish Acts the grant of legal aid must be ‘in the interests of justice’ and in deciding this question, a range of factors must be considered.  These were first set out by the Widgery Committee in 1966 and are often known as the ‘Widgery Criteria’.   They have now been enacted in the Legal Aid (Scotland) Act 1986 s.24 and the Legal Aid Act 1988 s. 22 in similar but not identical terms.  The wording of each section is set out in Appendix A.  In both jurisdictions, the criteria are not mandatory.  They must be taken into account, but they do not decide the issue.  The existence of one or more factors does not necessarily mean that a grant of legal aid must be made. 

Detailed scrutiny of the two provisions suggests that, (at least on paper), the Scottish test is slightly more generous.  In Scotland, for example, legal aid may be granted where ‘evidence is of a complex or difficult nature’ while in England and Wales, complex evidence must involve ‘the tracing and interviewing of witnesses or expert cross-examination of a witness for the prosecution’.  Furthermore, in Scotland, legal aid may be considered if the defence ‘does not appear to be frivolous’, or, where ‘the accused has been remanded in custody pending trial’.  However, the exact words used are much less important than how they are applied.  In both jurisdictions the words of the statute allow the decision-maker considerable discretion.  

Several commentators on English criminal legal aid have noted that although the words of the interests of justice test have remained similar since 1966, legal aid has been increasingly granted in Magistrates' Court cases. The number of grants has continued to increase, so that between 1970 and 1990 England and Wales experienced a ten-fold increase in expenditure in real terms (Young 1996: 139).
 Richard Young has coined the term ‘Widgery Drift’ to highlight the way that Magistrates' Courts have interpreted the same statutory (‘Widgery Criteria’) test increasingly generously (Young 1996: 138). The question of who makes the decision, and what incentives they work under, is arguably more important than the wording of the criteria themselves.

In England, the 'interest of justice' test is applied by Magistrates' Court clerks, and much of the responsibility for ‘Widgery Drift’ has been attributed to them.  In 1992, the National Audit Office pointed out that courts often make the decision on the basis of insufficient information.  It also commented that allowing courts to make the decision when they had no financial responsibility for the outcome created difficulties in terms of clear lines of accountability. ‘The Lord Chancellor's Department was accountable to Parliament for the expenditure incurred but could not exercise management and control over the operations and decisions within the courts which determine the level of that expenditure and its propriety and regularity.’ (National Audit Office 1992: para 3.15). A further criticism of Magistrates' Court decision-making is that they act inconsistently. ‘Using the 1990 figures covering 384 courts, for example, there were eight courts which refused at least a quarter of all applications, whereas, at the other extreme, 97 refused no more than one in 20.’(Young 1996: 139). The main difference between Scotland and England and Wales is that in Scotland the 1986 Act took the decision about granting legal aid away from courts and gave it instead to the Scottish Legal Aid Board (Samuel and Adler 1994: 58). The Scottish Office has also concluded that moving the merits test from the courts to SLAB has been successful. The Scottish Office has argued that ‘…there is not a problem with consistency of interpretation in Scotland and [research shows that]…a majority of defence agents have little difficulty in interpreting the criteria.’ (Scottish Office 1993:34).  

Unlike Magistrates Courts’ south of the border, the Scottish Legal Aid Board may have proved itself to be consistent and efficient.  Whether or not it has also been successful in avoiding a similar pattern to that produced by the English phenomenon of ‘Widgery Drift’ is less clear.  Within the Scottish criminal justice system, there appears to have been a drift from the District Court (the ‘lowest’ criminal court) to the Sheriff Court (the intermediate criminal court).  Crown Office figures show that between 1988 and 1995, the number of summary cases disposed of after the ‘pleading diet’
 in the District Court fell by 27%
 (from 21,115 to 14,700) while the number disposed of in the Sheriff Court rose by 31% (from 30,146 to 39,412).  This shift has proved to be an expensive one for legal aid, firstly because Sheriff Court cases are much more likely to attract legal aid, and secondly because they are more expensive.

The effect can be seen most clearly if one looks at that most characteristic of Scots offences: Breach of the Peace.  In 1991/2, legal aid funded 9,310 Breach of the Peace defences, of which around half (4,787) were in the Sheriff Court.  By 1994/5, it funded 13,436 cases, of which two-thirds (9,034) were in the Sheriff Court.  As a result, legal aid expenditure on Breach of the Peace cases rose from £5 million to £9 million.  

There are no clear explanations for this change. Breach of the Peace is, of course, a particularly elastic common law charge. Although normally used for minor public order offences (such as shouting and swearing in public; generally threatening behaviour, etc.), it can also been used to charge more serious offences, including ‘stalking’, and those relating to ‘football hooliganism’ and prison disturbances.  Although it is technically possible that Breach of the Peace is now more often used to cover more serious matters such as ‘Stalking’ than in the past, it seems unlikely to have accounted for such a large change. Christie (1990: 23) argues that with the exception of Mobbing, Breach of the Peace is “essentially a minor offence.” (Christie 1990). However, relatively little is known about the kinds of criminal behaviour which Breach of the Peace is employed to cover and whether there has been a change over time in what it does cover. 

Another possible explanation for the steep rise in the funding of Breach of the Peace cases may be that behaviours which were once considered to be minor may now be seen as more serious, so that the ‘public interest’ demands that they should be dealt with by the Sheriff Court. For example, seemingly heightened public anxiety may mean that being drunk in a public place; shouting and swearing may be treated more seriously by both police and prosecutors to reflect public anxiety. This may mean that such behaviour is more likely to lead to arrest and prosecution in the Sheriff Court. Apparently heightened public anxiety about the ‘growing threat’ of public disturbances and generally ‘loutish’ behaviour may also lead to expectations that the courts will deal with such cases more punitively. Perhaps of all offences, Breach of the Peace is one of the most malleable and ‘useful’ in a variety of circumstances; it is therefore especially difficult to predict whether it will attract a custodial sentence or not. It may therefore be difficult to refuse legal aid on the grounds that a custodial sentence appears unlikely. However, these speculations can only be answered by further research examining the relative ‘seriousness’ of Breach of the Peace cases and how they are constructed in their organisational contexts by agencies in the criminal process (e.g.: Duff 1997; McConville, Sanders, and Leng, 1991; Moody and Tombs 1982; Tombs and Moody 1993).

The shift from District Court to Sheriff Court, however, is not confined to Breach of the Peace matters.  There has also been significant growth in two other offences which used to be thought of as suitable for the District Court: ‘vandalism’ and ‘other road traffic offences’ (that is, offences not involving drink or drugs).  In 1991/2, legal aid funded 5,536 cases in these two categories.  By 1994/5, the number had doubled to 10,832, of which 9,710 were in the Sheriff Court.  ‘Breach of the Peace’, ‘vandalism’ and, ‘other road traffic’ cases taken together have become an increasingly important part of the legal aid scheme.  In 1991/2 they accounted for 24% of all cases and 18% of expenditure.  By 1994/5 they accounted for 31% of cases and 22% of expenditure.    

Overall, it seems that Scottish criminal legal aid is increasingly directed at offences which were once considered relatively minor.  The explanations for this are far from clear.  SLAB has not been granting a higher proportion of applications: the grant rate has stayed fairly steady at between 90-92% of applications received.  It has, however, been receiving more applications.  The reasons appear to be linked with a shift in prosecution from the District Court towards the Sheriff Court, though why this should have happened is unclear.  It is a subject which merits further investigation. However, volume is only one of the two question posed at the beginning of this section. Let us now turn to cost per case.

The Cost per Case

Average case costs.  Over the last few years, considerable concern has been expressed over the rise in the average cost of Scottish summary legal aid cases. The data in Table Five charts this rise in Scottish spending.  

Table 5: Average cost per summary legal aid case in Scotland, England and Wales, and, the Netherlands, 1991-2 to 1994-5, (£ sterling)

	

	1991-92
	1992-93
	1993-94
	1994-95

	Scotland




	£595
	£634
	£684
	£749

	England & Wales




	£445
	£458
	£450
	£423

	The Netherlands
      




	£418
	£426
	£411
	£428


Sources: SLAB Think Tank - Case Costs - Interim Report 1996; Legal Aid Board 1994/95 Annual Report p.73; Unpublished figures from the Ministry of Justice, Netherlands.

Interestingly, the difference in case costs between England and Wales and Scotland is not caused by higher lawyer fees. Fee levels in Scotland have not been increased since April 1992, and are now lower than equivalent rates in England. Thus in England and Wales, the hourly rate for preparation ranges from £44 per hour for ‘non-franchise holders’ outside  London to £47.25 per hour for London ‘franchise holders’.
 The Scottish equivalent is only £42.20 per hour.  In England and Wales, routine letters and phone calls can be charged at between £3.40 and £3.60, while in Scotland they receive only £2.40.  Scots’ bills are, therefore, higher because solicitors bill for more work rather than because they charge higher fees. Why this should be is a question which requires further research.

Finally, Table 5 shows average case costs in England and the Netherlands are practically identical.  This is counter-intuitive, as it is often stressed that under an inquisitorial system the role of the judge is more important and the role of the defence advocate less important.   It must be recalled, however, that Dutch defence lawyers carry out work which under the English system might be expected to cost more.  First, the cases are more serious and include all those which in Britain would be dealt with by jury courts.  Secondly, they often handle all the charges outstanding against their client together, rather than submitting several bills for the same person. In very broad terms, the Dutch system costs less because serious cases are dealt with more cheaply and less serious cases are not legally-aided. Instead, they are dealt with out-of-court, through dismissals and transactions, or, in the sub-district court (‘Kantongerechten’, or cantonal courts) without representation because of the almost total lack of the threat of imprisonment.

In conclusion, whatever the reason for the rise in criminal legal aid costs, it remains the case that compared with the Netherlands, and, England and Wales, Scotland incurs a higher level of spending on criminal legal aid, with the bulk of the money spent on large numbers of ‘ordinary’ summary cases.  A particular feature of the Scottish system appears to be the high number and cost of relatively ‘minor’ cases within the District and Sheriff courts. 

Nonetheless, the knowledge produced by this study of three jurisdictions is, of course, necessarily determined by its particular methodological assumptions. While the study may have succeeded in uncovering findings and focused on particular questions, it is only one small step along towards a fuller explanation of the determinants of legal aid spending. I began this chapter by noting that comparative research of this kind is fraught with dangers. The study discussed in this chapter has attempted to provide some broad comparisons of cost and provide some reasonably robust hypotheses explaining these differences. The findings of the study were greeted positively by policy-makers and some of the findings have in turn, at least in part, been employed to provide support for the government proposal to introduce Public Defenders in the summary courts in Scotland on an experimental basis (Scottish Office 1997; Booth 1997). There are, however, a number of issues with which this and other studies must grapple if meaningful cost comparisons are to be made and explanations advanced. The subsequent section of this chapter sketches out these issues and in the course of so doing develops the argument that the essential problem in empirical ‘comparative’ research does not necessarily lie in comparing more than one jurisdiction. Instead, the fundamental empirical research issues are manifested in the attempt to make any comparison of the practice of legal aid spending.

Issues in the construction of ‘comparison’: jurisdiction’s misplaced centrality

Although the research discussed here relates to criminal legal aid the issues raised go beyond that specific milieu and relate to civil legal aid. The issues in conducting comparative legal aid research might immediately be understood to involve the comparison between legal jurisdictions. However, the difficulty in making comparisons between jurisdictions is only one incidental aspect of the problem of comparison; and, as I will suggest, one that can be easily over-emphasised. All research which lays claim to social science takes at its heart the task of comparison. Thus, any attempt to describe legal aid spending and practice necessitates consideration, (whether explicitly or implicitly), of assumptions about what it means to compare ‘like with like’(i.e.: ‘similarity’). Whether similarity is defined by the category of jurisdiction (the legal limits of the State), or, by geography, or, ethnicity, or, culture, or, economy, or, organisation etc, (or any combination of these definitional categories), the same difficulties arise. These difficulties are not necessarily eradicated, or, even limited by conducting research within one jurisdiction only. It seems curious, therefore, that research comparing different jurisdictions tends to be labelled as ‘comparative’ when jurisdiction is only one aspect in the overall task of comparison. True, it may be that the label ‘comparative’ is merely an innocuous and convenient short-hand for inter-jurisdictional research. However, it perhaps reflects and perpetuates the easy assumption that inter-jurisdictional research is some how genuinely or more ‘comparative’ than intra-jurisdictional research. I would suggest that this is not a safe assumption since it is premised on the belief that jurisdiction (and thus legality)
 is the central definitional category of similarity: the starting point for comparing like with like. Below, I attempt to question the idea that legality should be the assumed starting point for defining similarity in legal aid spending and practice; and, that the introduction of more than one jurisdiction into a study does not in principle necessarily complicate the activity of comparison. The basic methodological questions which the researcher must ask him/herself are not fundamentally altered by legality. I will use the findings and discussion already presented on criminal legal aid spending as a means of contextualising this argument.

What is ‘a case’? 

At first blush this might seem to be an unnecessary question: a ‘case’ is surely self-evident? The term ‘case’ is so embedded in legal and popular consciousness that one instinctively knows what it is. Yet there is no codified or accepted definition. This is not to deny that there is in a sociological sense, a ‘knowledge’ of what is a case as a narrative of inter-related events, or, story, but this merely emphasises the inherent social construction of this ‘knowledge’ (e.g.: Cicourel 1968; Emerson 1995; Matoesian 1995; Sudnow 1964; Tata 1997; Waegel 1981). However, the implications of the question ‘what is a case?’ permeate well beyond the niceties of research methodology. Research attempting to even describe (let alone explain) levels of spending on legal aid necessitates some notion of what constitutes ‘a case’ as some notion of the basic unit of work. If, as was attempted in the study discussed above, to make any kind of sense out of inter- or intra-jurisdictional comparative figures of expenditure, (even if crudely controlled by population), then the questions of ‘volume’ and ‘units’ of work are inescapable. Thus, if comparative research is to be meaningful then researchers are bound to struggle with conceptions of ‘a case’. 

There are at least three aspects to this endeavour. First, different bodies recording and disseminating data may employ differing, even incommensurable, taken-for-granted conceptions of ‘a case’. This variation may coincide with (though not originate from), jurisdiction For example, it was noted above that compared with both Scotland, and England and Wales, the Netherlands fund fewer legally aided criminal cases. It might be tempting to conclude from this that in some sense the Netherlands is in some way less generous than the other two countries. However, the practice of combining cases is seemingly more widespread in the Netherlands. ‘Combined cases’ involve the aggregation of two or more reports narrative charge sheets involving the same accused person. These are derived from reports from the police to the prosecutor’s office and may describe quite separate incidents which were alleged to have been committed up to two years apart and may be of quite a different nature.  It has in recent years, at least in the major cities, become deliberate policy to conjoin such charge sheets together, and although there have been some moves in this direction in Scotland, the Dutch prosecutors appear to act with greater vigour than their Scottish counterparts. Thus the courts in the Netherlands may dispose of the ‘case’ in one single hearing whereas the courts in the other two jurisdictions would (from a Dutch perspective) normally split the case. Secondly, there are differing assumptions underlying the term ‘case’ between different agencies in the justice process. As we saw above, the police have a different automatic understanding of a case to, for example, the courts, or social work departments, prosecutors’ offices etc. To the police a case may be understood as one report of criminal activity. On the other hand, the courts and post- sentence agencies (such as probation, prison etc.) tend to understand ‘a case’ as being about one person: one person processed at one time equals one case. How then is the legal aid researcher to identify and classify a unit of work? How this question is answered will have a major impact on the research outcomes. Third, there is no reason to assume any national homogeneity in the way agencies define a case. Instead it might be safer to assume that this will vary geographically, organisationally, ethnically, culturally, and indeed chronologically. So the ‘comparative’ legal aid researcher has to address not only inter- but also  intra-agency differences of definition. 

Comparing Roles and Functions

In the research study described here, an attempt has been made to compare legal roles and functions in different countries. However, categorising process and functions is far from unproblematic (Blankenburg 1992). For example, the reader will recall that earlier in this chapter we concentrated on the findings relating to ‘representation’ in the three countries. However, one fundamental comparative question deserves to be tackled explicitly: what constitutes ‘representation’? In the Netherlands, for example, an accused person is not required to appear in court which would be anathema in most English-speaking jurisdictions. If a Dutch accused person does not appear in court then s/he cannot receive legal aid representation. Although some crude comparisons could be made between jury and non-jury courts in Scotland and England and Wales, there are no juries in the Netherlands. The Dutch figures include serious cases which would almost certainly have been heard before a jury court in Britain. In this respect, the comparison between non-jury courts and all Dutch courts surely overestimates Dutch spending.

Comparing ‘Real’ Need 

Punitiveness and Leniency. Until recently it appeared to be conventional penological wisdom to suggest that Dutch sentencing is far more lenient and tolerant than that in other countries and especially that of the UK (Downes 1988). It would be tempting to conclude that this explains a generally more ‘tolerant’ climate which in turn may require lower legal aid spending since a custodial sentence may be assessed as unlikely by legal aid decision-makers and so making legal aid unnecessary. However, the evidence for this more lenient penological approach is open to question. The evidence tends to concentrate on the analysis of cross-national rates of imprisonment. The conventional means of comparison of national prison populations is as a number incarcerated per 100,000 of population (e.g.: Council of Europe 1992). These have tended to show a substantially higher rate in Great Britain than that in the Netherlands. However, this is not the end of the story in assessing punitiveness and leniency. Ken Pease has argued that expressing prison population in relation to national population is ‘…useless for all practical and intellectual purposes.’ (Pease 1994: 125, sic). The Netherlands may not be as lenient as their position in the oft-used league tables of imprisonment rates suggest (see also Kommer 1994). In using the number of people imprisoned per 100,000 of the population as the main indicator of punitiveness, the influence of early release legislation and practices (including remission and parole); pre-trial practices and their relationship with ‘backdating’ to cover a period spent in custody on remand are critical. Given the relatively less generous practice concerning early release from custody in the Netherlands than in Britain, the use of imprisonment rates as a means of calibrating of puntiveness and leniency may therefore be suspect. Reviewing alternative means of comparing ‘national punitivess’, Pease concludes: 

If compelled to take a position on the current severity of the English/Welsh system, it would have to be that pronounced sentences may be marginally more severe elsewhere in Europe, but that the severity of sentencing after taking account of the effects of discretionary release is, for all offences, save homicide, lower than international practice generally, including those few European which are possible. (Pease 1994: 125-126)

Furthermore, for some years now commentators (e.g. Dhondt 1988; van Swaaningen, uit Beijerse 1993) have detected a major shift in emphasis with a more punitive penal approach in the Netherlands illustrated by a major prison-building programme. 

Crime Rates. It might be supposed that if there is more ‘need’ of criminal legal aid then this can be explained by the fact that there must be more crime. Although comparing crime rates is a fraught business, there is little evidence to suggest that Scotland suffers a higher ‘rate’ of crime than the other two countries in the study described earlier (e.g.: van Dijk and Mayhew 1993). Once again however, in examining crime rates we need to be careful to dis-aggregate the questions involved. As well as alternative strategies for recording and presenting aggregate information about crime, there are a number of questions which need to be disentangled. First, we need to distinguish ‘units’ of crime. If a researcher finds that there are one hundred thousand crimes committed last year in area A and two hundred thousand committed in area B it then it might seem to follow that there is more crime in area B. Yet, what are the measures of crime? Here, we come back to the issue of identifying a criminal unit (or ‘case’). Of course, even if this issue can be satisfactorily resolved there is then the issue of population. There may be the attempt to count crimes per 100,000 of population as was done in the study outlined earlier in this chapter. However, it is important to recognise that this can only be the crudest control, and that this might be supplemented by looking at particular sub-samples using dimensions such as age, sex, employment, socio-economic status, etc. 

Populations, Criminalisation and Legal Aid Need 

Geography, age, ethnicity, sex and gender, socio-economic status may all play a part in determining entry and exit points in the criminal process. Let us briefly consider just one social dimension: which can predict entry and exit points: race. In his detailed examination of the relationship between race and sentencing, Tonry (1995) has shown that the emblem of Reagan and Bush Presidencies’ ‘War on Drugs’ (and especially Crack cocaine) US sentencing Federal Guideline legislation was bound (and indeed was intended) to fall with disparate force on racial minorities.
 If this points, as Tonry (1995) suggests, to one illustration of the way in which legislation and enforcement are targeted specifically towards certain (in this case racial) groups, then we should expect eligibility for criminal legal aid to be systematically patterned by certain social dimensions of relative disadvantage and criminal process agencies’ professional ‘on-the-job knowledge’ of criminality and dangerousness. In terms, for example of the ‘interests of justice test’ operated in Scotland, and England and Wales, eligibility, as we saw earlier, is crucially determined by expectation of the sentencing result. Hood’s careful study (1992) of sentencing in the Crown Court in England and Wales has revealed that there is some element of disparity in the way in which different racial groups are sentenced. Free (1996) concludes that racial disparities in the US are largely attributable to rates of arrest and the pre-judicial sentencing stages in the criminal process. If, as research suggests, certain groups are disproportionately retained and treated more seriously by criminal process agencies then we should expect disproportionate legal aid eligibility arising from those groups. In this sense, then, the (comparative) researcher needs to consider the how social reality of legal aid eligibility is determined rather than merely focusing on simple technical eligibility. 

Case Similarity and Need

We saw earlier that the rise in Scottish criminal legal aid appeared to be located in the numbers of summary cases receiving legal aid representation. It was suggested that there may be ‘minor’ cases receiving legal aid, whereas similar cases had not received legal aid in the past, or, that ‘minor’ cases had been pursued in the higher Sheriff Court rather than lower District Court. There are, however, fundamental issues in this hypothesis concerning the conceptualisation of the ‘seriousness’ of cases, or, the value, or, ‘worth’ of a case (Emerson 1995). Thinking about what kinds of cases are legally aided necessitates some notion of case similarity. How can cases be compared? Once again, the trans-jurisdictional comparative researcher is faced with issues which do not originate in the study of different countries and are not necessarily be diminished through single country research. The same issue concerning the conception and representation of seriousness, or, ‘worth’ of a case is inherent in single country research.

One possibility might be to compare cases on the basis of their headline charges (e.g.: ‘assault’; ‘theft’ etc. in common law countries and statutory sections). Indeed, this is the method employed in the collection of official data from administrative sources and was that employed by the study outlined above. The implicit assumption is that similarity can be meaningfully captured by classifying cases on the basis of their headline charge. This is, at best, only a very crude way of operationalising case ‘similarity’. Before considering the difficulties in this approach it is first useful to recall the purpose of comparison: to grasp which cases (if the charge(s) are proved) are ‘likely’ to result in a custodial sentence. Thus, in thinking about the relationship between cases and the level of spending the crucial lens through which similarity is viewed is expected sentencing outcome.

Using the headline charge is not, however, a satisfactory way of representing similarity from the perspective of sentencing. First, the headline charge provides the sentencer with very limited information about the circumstances, nature, and thus the relative seriousness of the alleged offence (see e.g.: Ashworth et al 1984; Firtzmaurice and Pease 1987; Parker, Sumner, and Jarvis 1989; Tata and Hutton 1998). In common law jurisdiction of Scotland for example the charge of ‘Theft’ can range from say theft of unimportant computer disks from an employer to highly organised teams of ‘professional’ shop-lifting stealing very high value goods. ‘Housebreaking’ can range from an opportunistic theft of a milk-bottle from a doorstep to a pre-meditated night-time domestic break-in and theft of a pensioners’ war medals which caused an elderly person enormous distress. ‘Assault’ can range from a slap in the face to gratuitous gang attack. It might be supposed that this is a problem peculiar to common law charges and that statutory charges ensure adequate clarity in terms of seriousness. However, jurisdictions world-wide have struggled to offer sufficient statutory clarity which provides sentencers with sufficient information about the case simply from a headline charge (e.g.: Tonry 1996). Statutory charges inevitably fail to provide adequate information from the perspective of sentencing (as opposed to conviction) about the nature, consequences, motivation etc. (and thus seriousness) of an offence-incident.

So far we have limited the discussion to assessing the seriousness of cases involving a single charge. However, a majority of cases involve more than one charge, even if on conviction this figure reduces to around half (Hutton et al 1996). How should research attempt to capture the seriousness of multi-charge cases? In multi-charge cases the conventional method has been to record cases according to the principal charge. But how is this selected? This is an issue which has received surprisingly little attention (Walker 1996: 28-9; Tata 1997: 398-401). 

Administrative bodies typically collect and disseminate data by representing cases in terms of their ‘principal charge’ or conviction. The principal conviction may be determined by the charge which receives the most severe penalty, or, as selected by the police who typically provide the source data (e.g.: Scottish Office 1993; Home Office 1995).
 The sentence recorded against each case is the total effective (i.e.: net rather than gross) sentence passed. For example, let us imagine a case where the offender has been convicted of an assault to severe injury and a second conviction which is Breach of the Peace. In this case, the court passes a custodial sentence of 18 months for the assault and further sentence of 3 months to run consecutively to the 18 month period. Thus, the total net sentences is 21 months. Under the principal conviction method this would be recorded as ‘assault - twenty one months’. This would indicate that the offender was sentenced to 21 months simply for assault; thus concealing the additional three months for Breach of the Peace. The fact that the three months for the public order offence get lost in the statistics may seem to be a small price to pay in exchange for the recording of huge amounts of official data. 

However, let us consider another case where the difficulty inherent with the principal conviction method of recording and representing criminal justice data offender is more acute. An offender may have been convicted for a series of four robberies; and four serious assaults inflicted during the course of each robbery. A net sentence of 50 months’ imprisonment is passed. This would be recorded as ‘Robbery - 50 months’. The problem with this method of representing aggregate data is that it is not possible to distinguish between cases where there was a single conviction of robbery and cases where there was a spree of robberies and accompanying assaults and the case is simply represented in official statistics as ‘robbery’. Another example might relate to cases of highly organised multiple theft which appear in official statistics together with cases where there was a single, opportunist theft of low value. Less straightforward still involves cases where there are charges against one person for say drugs and robbery offences (where an offender may have robbed a chemist of a quantity of drugs and then sold these on to a number of people). How should such a case be recorded using a principal conviction method: as a drugs case or as a robbery case? Using a principal conviction approach, the choice of how to classify this drugs-robbery case must inevitably be arbitrary.

The problem for a principal charge/conviction method, then, is that it produces very limited, and potentially misleading, aggregate information about the pattern of cases. This is due to a flawed characterisation of ‘similarity’ which demands that every case be defined and represented on the basis of one conviction only. The reader will recall that in practice a key determinant of the decision to grant or refuse legal aid representation is whether the case is sufficiently serious that, if charges are proved, a custodial sentence is judged to be a ‘likely’ outcome. In practice, how do legal aid decision-makers come to a judgement about ‘likely’ sentence outcomes?  I would suggest that the basis upon which legal aid decision-makers arrive at a decision probably contrasts markedly from a principal charge/conviction approach to interpreting cases. Like other practitioners, legal aid decision-makers attempt to consider the sequence of events in the whole case rather focusing exclusively on one arbitrarily selected ‘principal’ charge. Elsewhere I have discussed these issues further and offer an alternative method based on researching agencies’ conceptions of ‘typical whole case stories’(Tata 1997). Legal aid research which attempts to identify officials’ working professional knowledge about the similarity and seriousness of cases would be fruitful. The research would try to tease out the ways in which officials decide and in particular how they judge the seriousness of a case and its likelihood of receiving a custodial sentence. It would try to gain a sense of how administrators intuitively construct meaning (for example, in terms of motivation, culpability etc. of the accused person if the charges are proved) from the file. In this way research would strive to capture routine representations of cases in their social context, ‘naturalistically’ (Manning 1992); rather than simply attempting to represent the case as a collection of supposedly discrete independent abstract ‘factors’ (Tata 1998).

The reader will recall that earlier in this chapter it was hypothesised that there might be a tendency in Scotland towards ‘Widgery Drift’. Taken together ‘Breach of the Peace’, ‘Vandalism’, and, ‘other road traffic’ cases in 1991/2 accounted for 24% of all cases and 18% of all expenditure. By 1994/5 they accounted for 31% of cases and 22% of expenditure. However, a puzzle remains. Has it been the case that during this period internal SLAB organisational norms about the assumed correct threshold for granting legal aid has been lowered (i.e.: administrators have become more generous); or, are administrators simply responding to a changing flavour of narratives from the criminal process which present cases as more serious? Without closer attention to the typical and routine characterisations of case similarity (which takes its cues from the way in which the case has evolved and is expected to evolve from its processing by other criminal agencies) it is not possible to answer with any certainty why the numbers of cases receiving legal aid may be increasing (and the legal aid bill rising). Research attempting to capture the informal rules of thumb operated by legal aid decision-makers and their routine, intuitive professional knowledge (e.g.: Hawkins 1992; Baldwin and Hawkins 1984; Halliday 1998a; 1998b; Lempert 1992; Emerson 1995), may bring us closer towards answering questions about the nature of ‘Widgery Drift’. 

The Perils of a Jurisdiction-Centred Approach to ‘Comparative’ Empirical Research

I have argued that the difficulties encountered in so-called ‘comparative’ or inter-jurisdictional research are in principle no different from those which must be faced by intra-jurisdictional research. They may sometimes in practice be exacerbated by studying two or more countries but is only incidental to the fundamental problem of comparisons. The source of the difficulties in comparative legal aid research does not lie in jurisdiction itself, but in practices which may (or may not) coincide with jurisdiction. For, example, trying to identify similar roles and functions of processes such as legal aid its budget headings; criminal process can be especially problematic when comparing different jurisdictions. Equally, however, there may be greater variation within a single jurisdiction. 

However, these difficulties may only appear to be a function of jurisdiction if comparative research assumes legality as the basic or central category of explanation (in this context formal rules, statutory and case law, formal and issued procedures an guidelines). If, on the other hand, research also attends to sociological rules and processes, (in the context of legal aid spending, concerns such as, inter- and intra-agency relationships; professional knowledge and constructs in decision-making; economic, micro and macro power relations, social, cultural considerations), then the difficulties of being able to make meaningful comparisons are not found in comparing different jurisdictions but equally in making comparisons at all. Research which places legality as its exclusive or defining concern cannot hope to provide meaningful comparisons within jurisdictions let alone explain between jurisdictions’ legal aid spending practices. Ultimately such an approach can only hope to explain spending behaviour in terms of the simple mechanism of legal requirement. It cannot, however, begin to explain why spending might rise within a jurisdiction, or may be patterned in particular ways.

If meaningful comparison of legal aid is to be feasible then jurisdiction and legality must be only one of a range of explanations for behaviour rather than the central or basic explanatory category. Consequently, the fundamental problems of the principle of comparison are not complicated by jurisdiction but are connected with questions inherent in the measurement of cases; functions; populations; time periods; criminalisation; and, case similarity. The principles which these issues raise are not necessarily avoided or diminished by research which confines itself to a single-jurisdiction study. To locate jurisdiction as the primary or central explanatory category in comparative (legal aid) is only to privilege a legality-centred approach to research which necessarily cannot in itself begin to explain patterns of observed behaviour whether this be within or between jurisdictions. 

APPENDIX A
INTERESTS OF JUSTICE FACTORS USED 

IN THE DECISION TO GRANT CRIMINAL LEGAL AID
	
	Scotland
	
	England and Wales

	
	
	
	

	a
	The offence is such that if proved it is likely that the court would impose a sentence which would deprive the accused of his liberty or lead to loss of his livelihood;
	a
	The offence is such that if proved it is likely that the court would impose a sentence which would deprive the accused of his liberty or lead to loss of his livelihood;

	b
	The determination of the case may involve consideration of a substantial question of law, or of evidence of a complex or difficult nature;
	b
	The determination of the case may involve consideration of a substantial question of law;

	c
	The accused may be unable to understand the proceedings or to state his own case because of his age, inadequate knowledge of English, mental illness, other mental or physical disability or otherwise;
	c
	The accused may be unable to understand the proceedings or to state his own case because of his inadequate knowledge of English, mental illness or other mental or physical disability;

	d
	It is in the interests of someone other than the accused that the accused be legally represented;
	d
	It is in the interests of someone other than the accused that the accused be legally represented;

	e
	The defence to be advanced by the accused does not appear to be frivolous;
	e
	The nature of the defence is such as to involve the tracing and interviewing of witnesses or expert cross-examination of a witness for the prosecution.

	f
	The accused has been remanded in custody pending trial.
	
	


Source: The Scottish Office, Criminal Legal Aid Review Consultation Paper, SOHHD, November 1993
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� Croissant v Germany (1992) 16 EHRR 135.  


� Pakelli v Germany (1983) A. 64. 


� (1991) A 205.


� (1993) 16 EHRR 53.


�  There is not space here to describe the anatomy of the criminal process in the three jurisdictions (see Goriely, Tata, and Paterson 1997)


� Technical notes and sources for these figures are provided by Appendix B of Goriely, Tata, and Paterson 1997.


�  There are no juries in the Netherlands.


�  Figures may not add up exactly. This is due to rounding.


�  Full criminal legal aid in summary proceedings in Scotland can be applied for by accused persons only after a plea of not guilty has been tendered. For further explanation of this point see Goriely, Tata, and Paterson 1997 : 7-11. 


�  Similarly, in Scotland it can be normal practice for the relevant agencies to conjoin police reports/charges where it is believed practicable so to do.  It appears, however, that the scope of the practice of such policy may be far wider and more deliberate in the Netherlands than in Scotland.


�  The architecture and design of the court appears to allow a rather more intimate atmosphere; accused persons may remain seated when being asked and replying to questions; and, wigs are not worn by judges, prosecutors or defence advocates.


�  For discussion of fee structures in the three countries see Chapter Seven of Goriely, Tata, and Paterson (1997)


� However, the study was not able to compare the effect of police diversion schemes, such as cautioning in England and Wales. For further findings and more detailed discussion see Chapter Five of Goriely, Tata, and Paterson 1997. 


� However, one important difference is that, unlike the Scottish public prosecutor, the Dutch public prosecutor is obliged to recommend a sentence to the court in all cases. 


� It is worthy of note that public prosecutors in the Netherlands are formally part of the judiciary (referred to as the ‘standing judiciary’) and share a period of common training with those who later go on to a career as a member of the ‘sitting judiciary’ (i.e. judges).


� This ten-fold increase in expenditure has been almost matched by the volume of cases, there has been a steep increase in both the numbers and proportions of receiving legal aid in the magistrates’ courts Young 1996: 138-9).


�  The diet to which accused persons are called to offer a plea in response to the charges.


�  In part this may be accounted for by the introduction in 1993 of police powers to issue conditional offers which may have had the effect of ‘removing’ a large number of road traffic offence cases from the District Court.


� In addition to the much-debated supplier-induced inflation thesis (e.g.: Gray 1994; Samuel 1996), one alternative to this state induced-demand thesis is client-induced demand. Smith, for example, argues that the increased use of lawyers, courts, and legal aid spending follows an overall trend towards people seeking advice and assistance from a variety of ‘helping’ organisations. (Wall 1996)


�  These figures for the Netherlands include all first instance representation, including cases which would be dealt with in jury courts in the UK.


�  Legal Aid ‘franchising’ sets up a ‘preferred supplier’ relationship with firms of solicitors and other providers of legal services in which the quality of work is assured to the clients (Sherr, Moorhead, and Paterson 1994: 7) 


�  By ‘jurisdiction’ I mean the legal limits of the State; and, by ‘legality’ I mean legal doctrine and institutional legal obligations.


�  As Doob (1995) has observed, it seems odd that under the Guidelines ten grams of ‘crack’ (a drug used in the poor, black inner cities) has the same penal value as one kilogram of cocaine (the drug of choice of the rich and famous).  ‘The fact that cocaine can easily be made into crack (thus increasing the penal value of the drug in one’s possession dramatically) is lost in the Guidelines.’ Doob (1995)


�There are also fundamental difficulties in determining the most severe sentence, especially where, (as in the very vast majority of cases in western jurisdictions), the most common penalty is non-custodial.
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